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* Agency Hearing and Meeting Notices Register of Regulations pursuant to §1134 of this
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public interest. proceedings including a brief synopsis of the
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agency action, a reference to the legal authority of
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CITATION TO THE regulations that may be impacted or affected by
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after receipt, within the time allowed, of all written defense in the action.

materials, upon all the testimonial and written Except as provided in the preceding section,
evidence and information submitted, together witmo judicial review of a regulation is available

summaries of the evidence and information byinless a complaint therefor is filed in the Court
subordinates, the agency shall determine whetheithin 30 days of the day the agency order with
a regulation should be adopted, amended aespect to the regulation was published in the
repealed and shall issue its conclusion in an ord&egister of Regulations.
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evidence and information submitted; (2) A brief
summary of its findings of fact with respect to the CLOSING DATES AND ISSUE DATES

evidence and information, except where a rule gtOR THE DELAWARE REGISTER OE
procedure is being adopted or amended; (3) A REGULATIONS

decision to adopt, amend or repeal a regulation or
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supported by its findings on the evidence and ISSUE DATE CLOSING DATE CLOSING
information received; (4) The exact text and TIME
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amending or repealing a regulation has been pub-
lished in its final form in the Register of Regula- DIVISION OF RESEARCH STAFE:
tions, unless such adoption, amendment or repeal
gualifies as an emergency under 8101109. Wiliam S. Montgomery, Director,
Division of Research;McDonald T. Coker,
Any person aggrieved by and claiming theDeputy Director; Kathleen K. Amalfitano,
unlawfulness of any regulation may bring an>ecretary; Walter G. Feindt, Legislative

action in the Court for declaratory relief. Attorney; Jeffrey W. Hague Registrar of
Regulations; Maryanne McGonegal Research

Analyst; Ruth Ann Melson, Legislative

. : : ) ei_ibrarian; Deborah J. Messina, Print Shop
making or consideration of a proposed aOIOIC’t")rlSupervisor;Alex W. Mull, Assistant Registrar;

amendment or repeal of a regulation shall be suyephorah A. Porter, Administrative Secretary;

ject to review until final agency action on the pro+jrginia L. Potts, Administrative Assistan©on

posal has been taken. Sellers, Printer; Thom Shiels Legislative
Attorney; Marguerite  P.  Smith, Public

When any regulation is the subject of annpformation Clerk;Mary Jane Starkey, Senior
enforcement action in the Court, the lawfulness Oéecretary; Marvin L. Stayton, Printer;Rochelle
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A Better Chance/Food Stamp PrOgram..........oooeeiioiiriee et sriee e e niinnee e Del.R2:118 (Final)
DMAP, 270.10, DMAP 301.25 & DMAP 307.60........ccceiiiiiieeiaiiiieieniiie e o DePlB. 385 (Final)
DMAP, 301.25 Composition of Budget UNit...........ccooiiiiiiiiiiiieiiiiee e .DelR2 219 (Final)
DMAP, 301.25C, Adult EXpansion POPUIAtIoN.............ccueiieiiiiiiiiniieie e DelR3387 (Final)
DMAP, Ambulatory Surgical Center Manual............cccooiiiiiioriiiiieniiie e .DelR4 495 (Prop.)
DMAP Durable Medical Equipment, EPSDT & Practitioner Provider Manuals.......... ... DePR. 221 (Final)
DMAP, General PoliCYy MAnUAL...........coooouiiiiiiiiiie et Del.R4497 (Prop.)
DMAP, Inpatient HOSpital ManUAL............ccooiuiiieiiiiiii et DelR4496 (Prop.)
DMAP, Outpatient Hospital ManUal.............ccooiiiiiiiiiiieee e Del.R®4497 (Prop.)
DMAP, Practitioner ManUAL............c.eeeoiiiiiiiiiiiiiiis et Del.R4496 (Prop.)
DMAP, Provider Manual, Reimbursement for ServiCes..........ccocvvvviiiiiiiie e Del.R1 66 (Prop.)
2:3Del.R. 389 (Final)
DSSM Section 3005, TANF PrOQraM.......ccoiiuetieaiirieeesiiiieeestieees e steeeeesssieneeessinneeesaans Del.R:4494 (Prop.)
DSSM Section 3008, Children Born to Teenage Parent..........ccccoouvvveeiiiiiieeniiiiee s Del.R2:165 (Prop.)
DSSM Section 9007.1, Citizenship & Alien StatuS..........cccoviiieiiiiiiiein e Del.R3359 (Prop.)
DSSM Section 9068, FOOd Stamp Program............ccueeeeeriiieeeiiiiiie et siiee e siieneee Del.R2:274 (Prop.)
DSSM Section 9092, Simplified FOOd Stamp Program...........coccveeeeeiiieeeeniineeees ceeeens P2l.R. 174 (Prop.)
DSSM Section 11000 & 12000, Child Care & First Step Program..........ccccoevvveeeenienees & Del.R4466 (Prop.)
DSSM Section 14900, Eligibility Manual...............ccccoieiiiiie e DelR4 493 (Prop.)
DSSM Section 16000, Eligibility Manual................ccccoeiiiiieie e DelR4 492 (Prop.)
DSSM, Title XXI, Delaware Healthy Children Program, General Policy Manual and
ENGIDIlIty ManUAL.........cooiiiiiiiii e 4DelR. 485 (Prop.)
General POLICY, AlIBNS. .. ...t 2:1Del.R. 67 (Prop.)
2:3Del.R. 389 (Final)
Long Term Care, Home Health, Ground Ambulance & Hospice Provider Manuals..... .DelR3 389 (Final)
Long Term Care Provider Manual, Durable Medical Equipment............ccccvvviinineeennnne DelR1 68 (Prop.)
2:3Del.R. 389 (Final)
Medicaid Eligibility Manual, Renumbering of............ccccoiiiiiiiiii e DePRR 359 (Prop.)
2:5Del.R. 780 (Final)
Medical Necessity, Definition Of............ccveiiiiiiiii e Del.R5748 (Prop.)
Non-Emergency Transportation Provider Manual, Unloaded Mileage...............c.......... Del.R®3389 (Final)
Pharmacy Provider Manual, Reimbursement for Services.........cccccvvvieeiiiiiieceiiieeeeene Del.R:167 (Prop.)
2:3Del.R. 389 (Final)
Simplified Food Stamp Program, ABC BenefitS..........ccovveiiiiiiiiiniiieenice e Del®1120 (Final)
Temporary Assistance for Needy Families (TANF)........cooiiiioriiiieiiie e Del.R1 60 (Prop.)

2:4Del.R. 688 (Final)
2:5Del.R. 744 (Prop.)
Work for your Welfare (Workfare) Program.........ccccoeiueieeeiiiieie e .DelR5745 (Prop.)

DELAWARE REGISTER OF REGULATIONS, VOL. 2, ISSUE 6, TUESDAY, DECEMBER 1, 1998




804 CUMULATIVE TABLES

Department of Insurance
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Delaware Coastal Zone Regulations............cceeeiieieieiiiiiieiriiiieee e ennieeee e 0.DELR 2749
Division of Air & Waste Management
Air Quality Management Section

Accidental Release Prevention Regulation.............ccccceviiiiiiiniiiiicieniieiee e Del.R:429
Delaware Low Enhanced Inspection & Maintenance (LEIM) Program................. .. DePlR2 234
Regulation 20, New Source Performance Standards for Hospital/Medical/Infectious
WaASEE INCINEIALOTS. ...t iei ittt e nee e Del.R:1 75
2:3Del.R. 390
Regulation 1 & 24, Definition of Volatile Organic Compounds (VOC)..........cccu. ... DeRrR. 74
2:4Del.R. 690
Regulation 24, Control of Volatile Organic Compound EMISSIiONS..........ccccevuveeeen . Del5 761
Regulation 38, Emission Standards for Hazardous Air Pollutants for
o]0 (ol OF= 1= [ (=T S TP P PP PPPPPP Del.R:559
Waste Management Section
Regulations Governing Solid WaSEE............cooieiiiiiiiiie e Del.R:4545

Division of Water Resources
NPDES General Permit Program Regulations Governing Storm Water Discharges
Associated with INdUStrial ACHIVITY..........ccoiiiiiiiiiie e e DePR. 393
Water Supply Section
Regulations for Licensing Water Well Contractors, Pump Installer Contractors, Well
Drillers, Well Drivers & Pump INStallers..........cccccoviiieiiniiiiieeiee e De2R. 176
Watershed Assessment Section
Total Maximum Daily Loads (TMDLs) for Indian River, Indian River Bay, and
Rehoboth Bay, DeIaWare............cc.ueiiiiiiiiie et Del.R:2183
Total Maximum Daily Loads (TMDLSs) for Nanticoke River & Broad Creek,...... ..... D&PR. 185

Department of Services for Children, Youth & Their Families
Office of Child Care Licensing
Child ADUSE REGISIIY ...ttt e 2:1Del.R. 129

Department of State
Office of the State Banking Commissioner
Regulation No. 5.121.0002, Procedures Governing the Creation & Existence
Of @N INLEFIM BANK .....coiiiiiiii e s Del.R:4669
Regulation No. 5.1403.0001, Procedures Governing Filings and Determinations Respecting
Applications for a Foreign Bank Limited Purpose Branch or Foreign Bank AgencyDeRR. 299
Regulation No. 5.1403.0002, Application by a Foreign Bank for a Certificate or Authority
to Establish a Foreign Bank Limited Purpose Branch or Foreign Bank Agency
Pursuant to 5 Delaware Code 81403..........ccoiiiiiiiiiiiiiie et Del.R2:299
Regulation No. 5.1403/1101.0003, Regulations Governing the Organization, Chartering
Supervision, Operation and Authority of a Delaware Foreign Bank Limited Purpose
Branch, a Delaware Foreign Bank Agency and a Delaware Foreign Bank

(Prop.)
(Final)
(Prop.)
(Prop.)
(Final)
(Final)

(Prop.)
(Prop.)

(Prop.)
(Final)
(Prop.)

(Final)

(Prop.)
(Final)

(Prop.)
(Prop.)

(Prop.)

(Final)

(Prop.)

(Prop.)
(Prop.)

(Final)

(Prop.)

(Final)

(Final)
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Representative OffiCe.........ooi i Del.R:B12 (Final)
Regulation No. 5.1422.0004, Application by a Foreign Bank for a License to Establish
a Foreign Bank Representative Office Pursuant to Subchapter Il, Chapter 14,
Title 5, DelaWare COUE..........uiiiiiiie ettt et Del.R:2315 (Final)
Regulation No. 5.2102(b)/2112.0001, Mortgage Loan Brokers Operating Regulations.Del.R:3361 (Prop.)
2:5Del.R. 782 (Final)
Regulation No. 5.2210(d).0001, Licensed Lenders Operating Regulations................... Del.R:3862 (Prop.)
2:5Del.R. 782 (Final)
Regulation No. 5.2218/2231.0003, Licensed Lenders Regulations Itemized Schedule
OF CRANGES ettt Del.R:364 (Prop.)
2:5Del.R. 784 (Final)
Regulation No. 5.2741.0001, Licensed Casher of Checks, Drafts or Money Orders
Operating REQUIALIONS. ..........uiiiiiie e Del.R:3865 (Prop.)
2:5Del.R. 786 (Final)
Regulation No. 5.2743.0002, Licensed Casher of Checks, Drafts or Money Orders
Posting of the Fee Schedule & Minimum Requirements for Content of Books
AN RECOIMIS ...ttt et et e e st n e e s sbe e e e e neees 3.Del.R2:366 (Prop.)
2:5Del.R. 786 (Final)
Regulation No. 5.2905(e)/122(b).0001, Motor Vehicle Sales Finance Companies Minimum
Requirements for Content of BOOkS and ReCOrdS.............occveeiiiiiiiiiiniiieee e Del.R:3866 (Prop.)
2:5Del.R. 787 (Final)
Regulation No. 5.2905(e).0002, Motor Vehicle Sales Finance Companies Operating
REQUIATIONS ..ottt b e e nnn s 3 Del.R: 367 (Prop.)
2:5Del.R. 788 (Final)
Regulation No. 5.3404.0001, Preneed Funeral Contracts Regulations Governing
Irrevocable TruSt AQreEMENTS.......ciiiiiiii e Del.R:2319 (Final)
Regulation No. 5.701/774.0001, Procedures for Applications to Form a Bank, Bank &
Trust Company or Limited Purpose Trust Company, Pursuant to Chapter 7 of
Title 5 0f the Delaware COUE.........c.ouviiiiiiiii e Del.R:4671 (Prop.)
Regulation No. 5.751.0013, Procedures Governing the Dissolution of a State Chartered
BanK OF TrUSE COMPANY.....ceiiiiiitieiititiie ettt ettt ettt e et n e e ee e nne e s Del.R:296 (Final)
Regulation No. 5.833.0004, Application by an Out-of-State Savings Institution,
Out-of-State Savings & Loan Holding Company or Out-of-State Bank Holding
Company to Acquire a Delaware Savings Bank or Delaware Savings and
Loan HoldiNg COMPANY.......cuiiiiiiiiie ettt et Del.R4673 (Prop.)
Regulation No. 5.844.0009, Application by an Out-of-State Bank Holding Company to
Acquire a Delaware Bank or Bank Holding Company, 5 Del.C. 844.................... .. Del?4 676 (Prop.)
Regulation No. 5.853.0001P, Procedures Governing the Registration of Delaware Bank
Holding Companies with the Bank Commissioner Pursuant to the Provision of
Section 853 of Title 5, Delaware Code, Repeal Of..........ccccooviviiiiiiiiiiiie e Del.R:2320 (Final)
Regulation No. 5.852.0002, Application to Become a Delaware Bank Holding CompamelR2 297 (Final)
Department of Transportation
Aeronautical REGUIALIONS .........coiiiiiii ettt e e s 2:1Del.R. 130 (Final)
Subdivision Plan Review Fee ProCeUUIES ........c.uiii ittt Del.R26D3 (Final)
Governor’s Office
ApPoINtMENtS & NOMINALIONS. ......cciiiiiiii ittt 2:1Del.R. 145
2:2Del.R. 322
2:3Del.R. 425
2:4Del.R. 696
2:5Del.R. 790
EXECULIVE OFer NO. B4 ...ttt et e s 2:1Del.R. 143
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Public Service Commission
PSC Regulation Docket No. 4, Minimum Filing Requirements for all Regulated

Companies Subject to the Jurisdiction of the Public Service Commission.................... Del.R:1 81
PSC Regulation Docket No. 12 (Track Ill), Rules to Govern Payphone Services................ Del.R:495
PSC Regulation Docket No. 41, Implementation of the Telecommunications Technology

INVESTMENT ACE oo e 2:2Del.R. 280

PSC Regulation Docket No. 44, Information Required to be Filed by a Manufacturer to
Establish an Additional Dealer or to Relocate an Existing Dealership Pursuant to
B DEIC. A9L5(A) vuvreeeiitieeeit ittt et as s 2:4Del.R. 679

State Fire Prevention Commission
Part V, Chapter 5, Standard for the Marking, Identification, and Accessibility of Fire Lanes,
Exits, Fire Hydrants, Sprinkler and Standpipe Connections. ............cccovvvvveeenieieeennienn Del.R:5765

Violent Crimes Compensation Board
Rules XXVI, XXV, XXX, XXXttt ettt ettt ettt ee et nnnne e beeas D&BR. 773

(Prop.)
(Final)
(Final)

(Prop.)

(Prop.)

(Prop.)
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Symbol Key

Roman type indicates the text existing prior to the regulation being promubjated Undelined text indicates new text.
Language which is strkenthroudh indicates text being deleted.

807

Proposed Regulatians

Under 2 Del.C. 810115 whenever an agency proposedo formuate, adopt, amend o repeal aregulation, it shall file
notice and full text of such propasals, together with copies of the existing regulation beng adopted, amendedor repeaed, with
the Registrar for pulication in the Register of Regulations pursuant to 81134 of ths title. The ndice shall describe the naure
of the proceedingsincluding a brief synopsis of the subject, substance, issues, passble terms of theagency action, a reference
to the lega authority of the agercy to act, and reference to any other regulations that may be impacted or dfected by the
proposal, and shall state the mainerin which persons may present their views; if in writing, of the place to which and thefinal
date by which such views may be submitted; or if at a pwlic hearing, the date, time and pace of the hearing. If a public
hearing is to be held, such pulic hearing shall not be scheduled less than 20 days following publication of notice of the
propaosal in the Register of Regulations. If a public hearing will be held on the propaosal, naotice of thetime, date, place and a
summary of the naure of the proposad shadl also be pullished in at least 2 Delaware newspapers o genera circulation; The
notice shall also be maled to all persons who have made timely written requests of the agercy for advance ndice o its
regulation-makng praeedings.

Corstruction and Title 29, Chapter 75, Schod Construction
Capital Improvements. The purpose d the anendment is to
isolate the regulatory sections from the technical asdstance
ard the Del. C. citations. Three man regulations have been
identified.  They indude Magjor Capital Improverent
Progiams, Minor Ceapital Improvement Progems and
Satllite Schods. These regulations define the praessand
procedures that local school districts must follow for Mgor
ard Minor Capital Improvement Prgects and whenopering
asatellite school.

DEPARTMENT OF EDUCATION

Statutory Authority: ¥ DelawareCode,
Section 122(d (14 Del.C. 122d))

* PLEASE NOTE THAT THE FOLLOWING REGULATORY
ACTIONS WILL BE PRESENTED TO THE STATE BOARD OF
EDUCATION AT ITS MONTHLY MEETING IN DECEMBER.

* PLEASE REFER TO THE ScCHOOL CONSTRUCTION
MANUAL AVAILA BLE FROM THE DEPARTMENT OF
EDUCATION FOR ORIGINAL TEXT. C. IMPACT CRITERIA
EDUCATIONAL IMPACT ANALYSIS PURSIANT

1. Will the amended regulations help improve student
TO 14DEL. C., SECTION 122(d)

achievement as measured aainst state achievement
standards?

The amended regulations address school construction,
not student achievemert.

SCHOOL CONSTRUCTION

A. TYPE OF REGULATORY ACTION REQUESTED

2. Will the amended regulations help ensure that all
students receive an equitable education?

The amended regulations address school construction,
notequity issues.

Amerdment to Existing Regulation

B. SYNOPSIS OF
REGULATION

SUBJECT MATTER OF

3. Will the anended regulations help to ensure that al

The Secretary seeks the gproval of the Sate Board of ¢ ,dents’ health and sdfety are adequaely protected?

Education to amed the regilations onSchod Construction.
These regulations are found in the Schod Corstruction
Manual, May 1991. The Shod Corstruction Manudl is a
combirgtion of fechnical assistance, Depatment of
Education Regulations and sections of the Ddaware Cdle,
particularly Title 14, Chaper 2Q Standard School

The amenled regulations will involve health and safety
isaies as a pat of schod construction decisions.

4. Will the anended regulations help to ensure that dl
students legal rights are respected?
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The amended regulations address school constructiqmropose to purchase a site for school purposes. All
issues, not students’ legal rights. prospective sites shall be reviewed at one time. It is
preferable that at least four (4) sites be considered.
5. Will the amended regulations preserve the necessary b. The Department of Education will forward all
authority and flexibility of decision makers at the local boardprospective sites to the following agencies for their review
and school level? and comments. The Department of Education will
The amended regulations will preserve the necessamonsolidate the responses of the other agencies in order to
authority and flexibility of decision makers at the local boardreview and rank the prospective sites and list all reasons for

and school level. approval or rejection. The Department shall then notify the
school district concerning their final decision.

6. Will the amended regulations place unnecessary (1) State Planning Coordination Office

reporting or administrative requirements or mandates upon (2) The Budget Office

decision makers at the local board and school levels? (3) The Department of Natural Resources and
The amended regulations will not place any unnecessaignvironmental Control

reporting or administrative requirements or mandates upon (4) The Department of Agriculture

decision makers at the local board and school levels. (5) The Department of Transportation

(6) The Local Planning Agency having

7.  Will decision making authority and accountability for jurisdiction
addressing the subject to be regulated be placed in the same 3. Educational Specifications, Schematic Plans,
entity? Preliminary Plans, and Final Plan Approvals

The decision making authority and accountability for a. Educational Specifications are defined as a
addressing the amended regulations will remain in the sandocument which presents to an architect what is required of
entity. an educational facility to house and implement the

educational philosophy and institutional program in an

8. Will the amended regulation be consistent with and nogffective way.
an impediment to the implementation of other state (1) Educational Specifications shall _be
educational policies, in particular to state educationaapproved by the local school board and the State Department
policies addressing achievement in the core academif Education. The State Department will require ten
subjects of mathematics, science, language arts and sociebrking days for completion of the review and approval

studies? process.
The amended regulations will not be an impediment to b. All Schematic Plans shall be approved by the
the implementation of other state educational policies. local school board and the Department of Education and

these approved plans should be sent to the county or city
9. Is there a less burdensome method for addressing tipdanning office for information purposes only.

purpose of the regulation? c. All Preliminary Plans shall be approved by the
The amended regulations simply clarify the language ifocal school board and the State Department of Education.
existing regulations. d. All final plans shall be approved by the local
school board and the State Department of Education.
10. What is the cost to the state and to the local school e. The Local School District must involve the
boards of compliance with the regulation? following groups in reviewing these plans prior to the final
There is no additional cost to the state or the locaapproval.
boards for compliance with these amended regulations. (1) Fire Marshal to review the plans for fire
safety.
AS AMENDED (2) Division of Public Health, Bureau of
Environmental Health, Sanitary Engineering for Swimming
SCHOOL CONSTRUCTION Pools, and the County Health Unit for information on
Kitchens and Cafeterias.
Major Capital Improvement Programs (3) Division of Facilities Management, Chief
1. Major Capital Improvement Programs are projectsof Engineering & Operations for compliance with building
in excess of $250,000. codes.
2. Procedures for Approval of a Site for School (4) Division of Highways for review of the
Construction Site Plan showing entrances and exits.
a. Local school districts shall contact the State (5) Architectural Accessibility Board for

Department of Education for a site review when theyaccess for persons with disabilities.
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4. Certificates of Necessity bidding and construction process shall have the written
a. The Certificate of Necessity is a document issue@dpproval of the State Department of Education.
by the Department of Education which certifies that aAcceptability of the transfer of funds will meet the following
construction project is necessary and sets the scope and costeria:
limits for that project. (1) No project may have more than 10% of its
b. Certificates of Necessity shall be obtainedfunding moved to another project. For example -no more
sufficiently in advance to meet all prerequisites for thethan $10,000 could be transferred from a $100,000 project to
holding of a local referendum as it must be guoted in thany other project.
advertisement for the referendum and shall be issued only at (2) No project may have more than 10%
the written request of the local school district. added to its initial funding. For example - no more than
5. Notification, Start of Construction, Completion of $10,000 would be transferred from all other projects to a
Construction and Certificate of Occupancy project originally budgeted at $100,000.
a. The school district shall submit to the State 9. Educational Technology
Department of Education and the State Budget Director a All school buildings being constructed or renovated
construction schedule, showing start dates, intermediatender the Major Capital Improvement Program shall
stages and final completion dates. include, in the project, wiring for technology that meets the
b. The school district shall notify the State Delaware Center for Educational Technology standards
Department of Education, the State Budget Director and thappropriate to the building type. such as high school,
Insurance Coverage Office at the completion of theadministration, etc. The cost of such wiring shall be borne
construction, which is defined as when the school districtby project funds.
with the concurrence of the architect, accepts the building as 10. Administration of the New School
complete. a. The principle administrator of a new school may
c. _The school district shall notify the State be hired for up to one (1) year prior to student occupancy to
Department of Education, the State Auditor, and the Staterganize and hire staff. The State portion of salary/benefits
Budget Director upon approval of the Certificate of may be paid from Major Capital Improvement Programs.
Occupancy.
d. Local school districts shall submit to the Minor Capital Improvement Program
Department of Education a copy of the electronic autocad
files. Electronic autocad files shall be submitted no later 1. The Minor Capital Improvement Program is a
than 30 calendar days after the completion of any majoprogram to provide for the planned and programmed
renovation or addition to an existing facility. maintenance and repair of the school plant. The program’s
6. Purchase Orders primary purpose is to keep real property assets in their
All purchase orders for any major capital improvementoriginal condition of completeness and efficiency on a
project shall be approved by both the State Department afcheduled basis. It is not for increasing the plant inventory,
Education and the Director of Capital Budget and Speciathanging its composition or more frequent maintenance
Projects prior to submission to the Division of Accounting. activities. Minor Capital Improvement projects are projects
7. Change Orders that cost less than $250,000 unless the project is for roof
a. Change Orders are changes in the constructiorepair. The three year program is submitted annually and
contract negotiated with the contractor. The main purpose should be comprised of work necessary for good
to correct design omissions, faults of unforeseemmaintenance practice.
circumstances which arise during the construction process. a. Minor Capital Improvement projects shall be
b. All Change Orders must be agreed upon by theubmitted to the State Division of Accounting prior to any
architect, the school district and the contractor and shall bwork being done. A separate purchase order must be
forwarded to the State Department of Education. submitted for each project. (One copy of the approved
(1) Submission of a Change Order mustpurchase order will be returned to the district for their
include the following documents: Completed purchase ordanformation and record.)

as applicable; Local Board of Education minutes identifying b. The local school district shall send a copy of the
and approving the changes; Completed AIA documenpurchase order to the State Department of Education.
G701; Correspondence which gives a breakdown in c. The following areas are authorized for Minor

materials, mark-up and other expenses: and, if not containéthpital Improvement Project funds: roofs, heating system,
in_any of the preceding, an explanation of need plus anyentilation & air conditioning systems, plumbing & water
drawings needed to explain the requested change. systems, electrical systems, windows, (sashes, frames),
8. Transfer of funds between Projects doors, floors, ceilings, masonry, structural built-in
a. The transfer of funds between projects during th@quipment, painting (fire suppression and life safety),
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maintenance of site, typewriters and office machines useithe Act which appropriated the funds, usually, a three-year

for instructional purposes only, renovations/alterationsperiod. Appropriations may be accumulated over those three

modernization that does not require major structurajears and expended for a major replacement when a

changes. sufficient balance is attained. However, should funds prove
d. Use of Funds insufficient after three years of appropriations, the district
Funds allocated for a specific project shall be usednust supplement the program from their own or other

only for that project. Program funds may not be used foresources. Funds unexpended when the appropriating Act

routine janitorial supplies, upkeep of grounds nor anyexpires will revert to the State.

movable equipment. Recurring items such as broken glass 3. Cost Limitations

and torn window screens, may not be repaired or replaced The maximum cost of a Minor Capital Improvement

with these funds. project is $250,000 except roof repairs/replacements which
e. Invoices are not cost limited. Non-roof projects exceeding the ceiling
Invoices may be sent directly to the Division of shall be requested in the Major Capital Improvement

Accounting for processing after work has been completed®rogram.

and accepted, except for invoices with an adjustment which 4. Temporary Employees

must be approved by the State Department of Education a. Workers may be hired under the Minor Capital
before transmittal to the Division of Accounting. Improvement Program provided they are temporary hires
2. \Vocational Equipment Replacement Requests and directly involved in the planning, constructing, or record

a. Requests for the replacement of vocationamaintenance of the construction project.
equipment may be made under the Minor Capital
Improvement Program. Requests shall be made when ti&atellite School Agreements
equipment is within three years of its estimated life so 1. Satellite school facilities shall be subject to the
districts can accumulate the necessary dollars to purchase th@me health and safety codes required of other public school

item. facilities. Plans and specifications of proposed satellite
b. Equipment shall be defined as a movable or fixegchool facilities shall be submitted for review and approval,
unit, not built-in, that: as appropriate, to the following agencies by the local district
(1) retains its original shape and appearanceor charter school board:
with use. a. Fire Marshal of Appropriate Jurisdiction.
(2) is non-expendable, i.e., is not consumed in b. Architectural Accessibility Board.
use. c. Division of Public Health for food preparation
(3) represents an investment in money whichand serving area and swimming pools.
makes it feasible and advisable to capitalize. d. Department of Natural Resources &
(4) does not lose its identity through Environmental Control, wastewater and erosion control.
incorporation into a different or more complex unit. e. Local Building Officials to provide Certificate
c. The equipment shall meet the following criteria of Occupancy or Approval.
to be replaced: f. State Risk Manager.
(1) Item is non-expendable. g. State Department of Education.
(2) Item has a minimum 10-year life 2. Documentary evidence of review and approval by
expectancy. the authorities listed as a. through g. shall be provided to the
(3) Item has a unit cost of $500 or more. State Department of Education.
(4) Item is worn-out or not repairable. 3. Upon receipt of the aforementioned documentary
(b) Item is obsolete and five or more yearsevidence, the State Department of Education shall cause a
old. review of the plans or inspection of the proposed facilities to
(6) Item was originally purchased with State, be conducted by appropriate Department staff to determine
State and local, or local funds only. the adequacy of the facilities for the intended educational
d. Funds purpose considering such items as size, adequacy of sanitary

Funds shall be allocated based on the percentage fdcilities, adequacy of lighting and ventilation, etc.
a district's Vocational Division Il Units to the total of such 4. Certificates of Occupancy or Occupancy Permits
units of all participating districts. This percentage is applieghall be obtained from the appropriate jurisdictional
to the total funds available in a given year for capitalauthorities prior to occupancy of the facilities by the satellite
equipment. Vocational schools are 100% State funded armthool. A copy of such certificate or permit shall be
all others are funded 60% State and 40% local. provided to the State Department of Education. The satellite
e. Purchase Orders school facilities shall be subject to the same periodic
Funds may be expended anytime during the life ofnspections for health and safety as other public schools.
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5. The reorganized scoal district or charter shool

provisions of the Medicaid program pertaining to optional

shall confer with the State Risk Manager regarding any

rehahlitative services. These provisions include the

liabilities that they and their employees may be subject to

following:

and shall provide gpropiiate prdection and overage for
sane.

DEPARTMENT OF HEALTH &
SOCIAL SERVICES

DIVISION OF SOCIAL SERVICES
Statutory Authority: 3 DelawareCode,
Section 505 (B Del. C. 505)

PUBLIC NOTICE
Medicaid / Medcal Assistance Program

In compliance with the State's Administrative
Procedures Act (APA - Title 2, Chapter 101 d the
Delaware Code) ad with 42CFR §44.205, and unér the
authority of Title 31 of the Delaware Code, Chapter 5,
Section 506, the Ddaware Depatment of Health and Socal
Services (DHSS / Division o Scria Services / Medicaid
Pragram is amexing its Community Support Services/
Mental Hedth, Cammunity Supprt Services/Alcohd &
Drug Abuse, Pratitioner, Non-Emergency Medical
Transportation, Out-Patient Hospital, Private Duty Nursing,
and Gereral Pdicy provider marual(s).

Any peson who wishesto male written sggegions,
compilatons of daa, testimony, briefs or other written
maerials oncerning the proposed new reguations must
submit sameto the Director, Medical Assistance Progiams,
Division of Sodal Services, PO. Box 906 New GCastle, DE
19720 byJanuary 1, 199.

REVISION:

Commurnity Supprt Senices/Alcohd-Drug Abuse
Provider Manual

OVERVIEW

This manua contains the standards by which the
Depatmert of Hedlth and Soéal Senices (DHSS), Division
of Alcohdism, Drug Abwse and Mentad Heath (the
Division) certifies community support programs for persons
with dcoholism and drug addlkction. Certification isrequired
for provider enralment with the DHSS Division of Soqal
Services, Medical Assstance Program, for Medicaid
reimbursement throuch the rehabilitative service ogion of
Title XI1X of the Social Security Amendnents.

Through an Inter-agency Agreement, the Division has
been delegated authority for the administration of certain

certifi cation of pragramsfor provider emollment;

rate tting; and
quality assurance.

Delegated qudlity assurance functions include:
program moritoring;

utilization control;

training; and

technical assstance.

This marual addresses Cortinuous Treatment Team
(CTT) prograns andthe Psychosocial Rehabilitation Center
(PRQ progamsoperated in conjundion with CTT programs
for persons with psychiatric disabilities. This community
support_progam model was developed through extensive
consultation with the Wiscornsin Office of Mental Health and
the Program of Assertive Conmunity Treatmert (PACT) of
the Mendata Mental Health Institute in Madison Wisconsin.

The Delaware Medical Assistance Program (DMAP)
covers rehabilitative services provided to eligible Medicaid
recipients by eligible providers. Rehahlitative services are
medically related treatment, rehabilitative, and support
services for persons with disabilities caused by mental
iliness, alcoholism or drug addction. The CIT and PRC
programs ae ctegories of community suppot programs that
the Division cettifies for Medicaid provider enmliment. An
alcohol and drug abuse CTT program operates 7-days per
week, with a maxmum staff to client ratio of 1:12. TheCTT
programs are capable of pioviding comprehensive treatment,
rehahilitation and support serwices as self-contained unis.
Senices are provded whenewer, whaever, and for asong as
medically necessary, to assist service recipients to cope with
the symptoms of their illneses, minimize he efects of their
disabilities on their capacity for independert living and
prevent or limit periods of inpatient treatment.

. CERTIFICATION FORPROVIDER PARTICIPATION

Authority
Through an InterrAgercy Adqgreenment, the DHSS,

Division of Sa@ial Services (DSS) DMAP has ddeggted the
function o certifying organzations for enrollment as
providers of mmunity suppot services to the Division.

Cetification Ciiteria

Organizations eligible to apgdy for provider certification
and enrollment with DSS for Medicaid reimbusement of
communty suppott services include:

*  Private non-prdit human service corporations;
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*  Private for-profit human service corporations; review process and certification determination.
e State, county or municipal government operated * The Division shall complete its certification survey
health and human services departments. and make a certification determination within 60 days of

forwarding the certification package to the organization/

The Division bases its certification of programs andenrolled provider. The Director of the Division shall notify
enrollment recommendation to DSS upon the organizationthe organization of its certification determination.
compliance with state-level organizational, administrative ® The Division shall forward to the provider and to
and program standards, and with federal requirements for tigSS notice of certification for provision of community
administration of Medicaid services as contained in federadupport services to Medicaid beneficiaries.
statutes, reqgulations and guidelines. The Division may e Upon receipt of initial certification, the provider
establish and apply minimum compliance guidelines to benay enroll as a provider of community support services
used in making certification determinations. programs under the DMAP, in accordance with policies and

The Division uses a certification survey to measurerocedures established by DSS for such enrollment.
compliance with organizational, administrative and program  To facilitate the determination by the Division of the
standards. The determination with regard to a program’grganization’s eligibility for certification, the organization
certification by the Division to DSS is based on: shall make all necessary documentation available for the

* Statements of the organization’s authorizedDivision’s review including:
representatives; * Policies and procedures;

* Documents provided to the Division by the ¢ staff qualifications and work schedules;
organization; e Client records: and

* Documented compliance with organizational, «  Client billing records, etc.
program and administrative standards; B

* On-site observations by surveyors. The Division surveyor may meet with the organization’s
director, members of the board of directors, staff members
Procedure and clients in the process of conducting a site visit to

Enrolled provider status under the DMAP shall beevaluate the applicant organization’s adherence to
obtained from DSS in accordance with the followingorganizational, administrative and program standards.
procedure:

* Upon request to the Division, the organization shallOngoing Monitoring
receive a certification survey package and a date for a As an authorized representative of DSS, the Division
certification survey site visit from the Division. has the right to access any information directly related to the

e Re-certification of enrolled providers shall be provider's administration of the Medicaid program. The
determined annually. The Division will forward a Division may conduct on-site visits to a provider and review
certification package containing a certification applicationclient records periodically to monitor ongoing compliance
and set a date for a certification survey within 90 days of th#ith certification standards. The Division will notify a
expiration of the provider’s existing certification. provider in writing of any deficiencies found during a

e The organization shall return the completegmonitoring visit. The provider shall submit a plan of
£ correction of any deficiencies within 30 days of notification.

certification application contained in the certification
package within 30 days of receipt.
* Upon receipt of the completed certification

Suspension or Revocation of Certification
application, the Division will conduct a preliminary review The Division may suspend provider certification at any
; time upon 15 days written notice to the provider of the intent

to ensure that all pre-survey information is complete. If - ; X -
— - N - . X to suspend when the provider fails to satisfy or continue to
additional information is required, the Division will send a - .
meet the requirements for certification.

written request specifying the additional information needed:. . - .
. . . * The Division shall advise the provider of the
* When all application form information is complete, :
L - . ) reason(s) for suspension.
the Division will conduct an on-site inspection of the , . . L
* Upon receipt of the written notice of the Division’s

applicant organization. ) q id ficati he aff q id
* Upon completion of the site visit, the Division Intent to suspen provi er.cem |cat_|o.n:t ,ea .ecte proviaer
may request a hearing with the Division’s Director for the

surveyor will submit an inspection report to the Director of - :
— - L - purpose of demonstrating that the reasons for suspension
the Division describing the findings of the review of the
have been corrected.

certification application and the site visit. The inspection Eail ¢ th id d h
report, along with the application, will form the basis for the allure of the provider to demonstrate the
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correction of the reason(s) for suspension within 60 days &€.A.D.C.,a C.A.C.,ora C.D.C;

receipt of the notice of intent to suspend shall result in the e A person licensed as a RN, or a LPN with a

revocation of the provider's certification. The Division chemical dependency certificate, or a person with bachelor’s
Director may extend the period of suspension, WithOUﬂeqree in _psychology, counseling, social work, nursing,
revocation, by not more than 30 days. rehabilitation, or related field from an accredited college or

* Upon revocation of a provider’s certification, the university and who is a C.A.D.C. with 4,000 hours of post
Division shall notify DSS of such revocation and the certification work experience in the alcohol or drug abuse
concomitant failure of the provider to meet the requirementgreatment field, or a C.A.C., or a C.D.C. with 6,000 hours of
to be recognized as an enrolled provider under the DMAP. post certification work experience in the alcohol or drug

abuse treatment field;

The Division may revoke a provider’s certification and * A person licensed as a LPN or who has a high
so advise DSS without prior written notice to the provider insch00| degree (or equivalency) and who is a C.A.D.C. with
the event that the provider has evidenced conduct which h@ooo hours of post certification work experience in the
caused or which can reasonably be expected to cause harmgigohol or drug abuse treatment field, or a C.A.C., or a
program participants. The Division shall provide writtenC.D.C. with 8,000 hours of post certification work
notification of revocation to the affected provider within 5 experience in the alcohol or drug abuse treatment field.
working days of the effective date of such revocation

Failure of the Division to timely reissue a certification Associate Clinician—A clinical staff person qualifying
to a provider on the anniversary of an existing certificatiorfor the category of associate clinician must have the
shall be construed as, and have the effect of, the issuance gaflowing qualifications:
concurrent suspension of certification unless such failure is « A person holding a master’s degree in psychology,
caused by action taken by the Division. No written notice 0f,nseling, social work, nursing, rehabilitation, or related
intent to suspend shall be required upon the failure of th, 4 trom an accredited college or university and is not
Division to timely reissue a certification on the anniversary.q ified:
of an existing certification.

* A person licensed as a RN or has a bachelor’s
Il CLINICAL STAFF AUTHORIZED TO PROvIDE Jedree in psychology. counseling. social work, nursing,
rehabilitation, or related field from an accredited college or
SERVICES —— ; :
. . . university and is a C.A.D.C.,ora C.A.C.,oraC.D.C;;
The provider may bill for only those services rendered A ’ q PN _with hemical
by members of its clinical staff who hold the credentials person_hcensed as a with a_chemica

required by each covered billable activity. The categories di€Pendency certificate and is not certified;
clinical staff and their definitions are as follows: * Aperson licensed as a LPN and who is a C.A.D.C,,

oraC.AC..oraC.D.C,;

Physician—a person with a Medical Degree or Doctor ®* A person holding a high school diploma
of Osteopathy degree, who is licensed to practice medicinequivalency, and who is a C.A.D.C. with 2,000 hours of post
in Delaware, and has completed (or is enrolled in) artertification work experience in the alcohol or drug abuse
accredited residency training program in psychiatry, internaireatment field, or a C.A.C., or a C.D.C. with 4,000 hours of
medicine or family practice, or addictions. post certification work experience in the alcohol or drug

abuse treatment field.

Clinician—a clinical staff person qualifying for the
category of clinician must have the following gualifications: Assistant Clinician—A clinical staff person qualifying for
¢ A person holding a doctorate in psychology, the category of assistant clinician must have the following
counseling, social work, nursing, rehabilitation, or relateddualifications:
field from an accredited college or university and is a ® A person licensed as a RN or holding a bachelor’s
Certified Alcoholism Counselor (C.A.C.), a Certified Drug degree in _psychology, counseling, social work, nursing,
Counselor (C.D.C.), or a Certified Alcoholism and Drugrehabilitation, or related field from an accredited college or
Counselor (C.A.D.C.). A person with a doctorate degreeaniversity and is not certified;
may also be qualified as a clinician if he/she has 10,000 e A person licensed as a LPN with a chemical
hours of work experience in the alcohol or drug abusgependency certificate and who is not certified:
treatment field and does not have certification; e A person licensed as a LPN and who is a C.A.D.C..
* A person holding a master's degree in psychologygr a C.A.C., or a C.D.C., or a Certified Associate Addiction
counseling, social work, nursing, rehabilitation, or relatedcounselor (C.A.A.C.) with 2,000 hours of post certification
field from an accredited college or university and is awork experience in the alcohol or drug abuse treatment field;
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¢ A person holding a high school diploma or supervision of the physician.
equivalency and who is a C.A.D.C.,ora C.A.C..oraC.D.C., Emergency Services: services, performed in a direct and
or a C.A.A.C. with 2,000 hours of post certification work face-to-face involvement with the client, available on a 24-
experience in the alcohol or drug abuse treatment field. ~ hour basis, in response to a substance abuse or medical
condition, which threatens to cause the admission of the
Ill. RECIPIENT ELIGIBILITY client to a hospital, detoxification or other crisis facility. A
Eligible recipients are Medicaid recipients who arephysician, clinician, associate clinician, or assistant clinician
certified by the CTT program physician as being in medicaProvides emergency services.
need of program services in accordance with an assessment Counseling and  Psychotherapy: counseling is
procedure approved by the Division for use in determiningupportive psychotherapy performed as needed in a direct
that persons are severely disabled according to criteria f@nd face-to-face involvement with the client, available on a
severity of disability associated with alcoholism and drug24-hour basis, to listen to. interpret and respond to the
abuse. client’'s expression of her/his physical, emotional and/or
The Division must certify that the assessment procedurgognitive functioning or problems. It is proved within the

has been appropriately conducted prior to the acceptance of@ntext of the goals of the program’s clinical intervention as
recipient as an eligible recipient. stated in the client’s treatment plan. Its purpose is to help the

The Division may require a full review of medical client achieve and maintain drug/alcohol-free stability. Its
necessity in the event that a determination of medicdproader purpose is to help clients improve their physical and
necessity by the program physician does not appear to tiggnotional health and to cope with or gain control over the

Division to be supported by the assessment materials. symptoms of their illnesses and effects of their disabilities.
Determination of client eligibility for Medicaid benefits Counseling is provided by physicians, clinicians, associate
is the sole responsibility of DSS. clinicians, and assistant clinicians who are credentialed
counselors or learning and practicing under direct

IV. COVERED SERVICES supervision by a credentialed clinician.

Community Support Services may be billed to the In _addition to supportive psychotherapy, there are
DMAP for eligible Medicaid recipients for the following several highly specific modalities of psychotherapy: each
activities: based on an empirically valid body of knowledge about

Comprehensive Medical/Psychosocial Evaluation: dhuman behavior.  Provision of each requires specific
multi-functional assessment of the client, conducted by gredentials. Although the nature of the client’s needs and the
physician (psychiatrist, internist or family practitioner), andspecific _modality of therapy determine its duration,
clinicians under the supervision of the physician, to establisesychotherapy has circumscribed goals, a definite schedule
the medical necessity of provision of services by theand finite duration. Examples include psychodynamic
continuous treatment team program and to formulate therapy, psychoeducational therapy, family therapy, and
treatment_plan. The comprehensive medical/psychosocigogdnitive therapy.
evaluation will be conducted within 45 days of admission to ~ The assessments, treatment plans and progress notes in
the program and at least annually thereafter. It must belient's records must justify, specify and document the
documented in the client’s record on forms approved by thigitiation, frequency, duration and progress of such
Division and establish the basis for the physician'sspecialized modalities of psychotherapy.
determination of the medical necessity for entry into or  Psychotherapy may be provided by physicians and
continued provision of Community Support Service.Clinicians that are credentialed in specific modalities or
Appropriate components of the evaluation must be repeatdgarning and practicing under the supervision of one who is
whenever a client experiences a_significant change igredentialed.

psychosocial function or life change and in preparation for Psychiatric Rehabilitative Services: rehabilitative
treatment plan reviews. services provided on an individual and small group basis to

Physician Services: services provided within the scopé@ssist the client to gain or relearn self-care and interpersonal
of practice of medicine or osteopathy, as defined by State@nd community living skills needed to live independently
law, and by, or under, the personal supervision of a@nd sustain medical and psychosocial stability. Psychiatric
individual licensed under State law to practice medicine ofehabilitative services are provided primarily in home and
osteopathy. Physician services refer to medical or psychiatr@ommunity-based settings where skills must be practiced. It
assessment, treatment, and prescription or pharmacotherafiigludes time spent transporting the client in provision of
Medical and psychiatric nursing _services _including:r€habilitative services. Psychiatric rehabilitative services are
components of physical assessment, medication assessmdtgvided by a physician, clinician, associate clinician or
and medication administration, provided by registerecassistant clinician.
nurses and licensed practical nurses, are provided under
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V. SERVICE LIMITATION provided in an institution for mental diseases.
The following limitations apply to coverage for
community support services: Sub-Contracting of Services
Services billed to Medicaid must be provided by an
Appropriate Use employee, a physician, or by other clinicians, associate

Coverage for community support service is limited toclinicians, or assistant clinicians under contract with the
Medicaid beneficiaries who are certified by the progranprovider. Component services of CTT programs may not be
physician as severely disabled according to criteria fosub-contracted to independent provider organizations.
severity of disability caused by alcoholism or drug addiction.

The provider must complete a comprehensive medicalPhysician Supervision

psychosocial assessment and treatment plan within 45 days Services billed to Medicaid must be:

of entry to the program by the client. The program physician e authorized by a physician’s determination of
must certify that community support services are medicallynedical necessity;

necessary. Within 60 days of a client’s entry into a program, supported by an individual treatment plan signed by
and within h15 d.a\./sf of tr;]ellz:\nnlyersarv gat? of,entrv into e physician: and

program,_the P'V'S'On sha reV'eV.V each clients treatment * supervised by a physician in a manner prescribed
record to verify that the evaluation, treatment plan an% .

L. - . y program standards of the Division.
certification of medical necessity are complete. The
Division may require a f-uII review of medlcal necgssny N\ CONTINUOUS TREATMENT TEAM PROGRAM
the event that a determination of medical necessity by th1Sr

. TANDARDS
program physician does not appear to be supported by the .
assessment materials. Services provided after 60 days Igf L .
' Program Organization and Operation
entry to the program or beyond 15 days of the yearly . .

- - The CTT Level | program shall operate with on-site

anniversary date of entry to the program without a completed -~
- .- staff, 7-days per week, a minimum of 12 hours on weekdays,
assessment, treatment plan and physician’s certification of : L

- : . and 8 hours on weekends and holidays. A clinician or
medical necessity are not reimbursable. - . :
associate clinician shall be on-call and available to respond
face-to-face immediately during non-operating hours. A
second staff member (clinician or associate clinician) shall
be on back-up on-call.

- ) : _ _ A CTT Level | program shall be organized to provide a
* Services which are solely recreational in nature;  maximum clinical staff to client ration of 1:12. At least 75%
[ ]

Non-Covered Services
The following services are NOT reimbursable:
* \ocational and educational services;

Units of service with individuals other than the of the clinical staff shall be full-time.

eligible client; A CTT Level Il program shall operate with on-site staff
Services delivered by telephone; 5 days per week, a minimum of 12 hours weekdays and 8

[ ]
. Services provided to the client in an institute forhours weekends and holidays. A clinician or associate
men?al disease (as defined by Health Care Financinc.linician shall be on-call and available to respond face-to-

Administration (2) “Institution for mental diseases” means a@ce immediately during non operating hours.

hospital, nursing facility or other institution or more than 16 A CTT Level Il program may be organized to provide a
beds that is primarily engaged in providing diagnosismaximum clinical staff to consumer ratio of 1:20. At least

treatment, or care of individuals with mental diseases/9% Of the clinical staff shall be full time.

including medical care, nursing care and related services.) No CTT Level Il program shall be in a non-operating
on-call status on consecutive days.
Service Utilization Staff of the CTT program shall meet jointly each day to

CTT programs must attempt to provide each client 4eview the contacts with and status of each client during the
minimum of one face-to-face clinical contact per week in d2/€vious days and to plan contracts for the current day. A

setting other than the office(s) of the program. A physiciarf¢linician shall lead the daily meeting. o
must_evaluate clients who are treated with psychotropic Staff of the CTT program shall meet jointly, at least

medication, face-to-face at least once per month. weekly, to conduct treatment planning and treatment plan
reviews. A schedule of upcoming treatment plans and
Location of Service Provision reviews shall be maintained. A clinician shall lead treatment

Medicaid may be billed for services provided in Planning and review meetings.

program offices, other agencies, home and other community 1€ CTT programs shall operate on a daily schedule of
based settings. Medicaid may not be billed for servicestafficlient activities, based on up-to-date written weekly
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schedules for each client, extracted from the treatment planservices to adults with alcoholism and drug addiction. He/
The program shall ensure that clients receive prescribeshe shall devote a minimum of four hours per week for every
medication and monitor medication compliance, effects an@0 clients to provide clinical supervision to program staff.
side effects. Program staff shall maintain reqular contacthe director and clinical supervisor roles may be
with clients placed in inpatient programs, if appropriate.incorporated in one position.
Program staff shall coordinate with inpatient and/or Level Il CTT programs may reduce clinical supervision
residential program staff and participate in treatmenpf staff to not less than 4 hours per week for every 40
planning meetings and in the discharge planning meetingsonsumers.
Contacts with clients shall be determined by clients’ clinical =~ Associate and assistant clinicians shall have credentials
needs, insuring that such contacts do not interfere with thfer the treatment activities they engage in and shall be
treatment being received at the inpatient/residential progransupervised by clinicians. At least 75% of the direct service
Each client shall have a treatment team consisting of thgtaff, including the program and clinical coordinators, shall
physician, case manager, and at least two other staff from the Clinicians or Associate Clinicians.
CTT, who are primarily involved in his/her treatment plan. A CTT Level | program shall have a full or part-time
It shall be evident from review of clinical records andphysician whom is available to provide direct service at
from observation of staff interactions with clients that thecontinuous treatment team program sites. The physician
provider is organized and operates in a manner _consisteghall spend a minimum of four hours a week for every 20
with the following principles: consumers providing direct services to clients participating
* Minimizing disability by providing clients with in the assessment of client needs and planning of service
rehabilitative interventions in the course of their normal dailyProvision and providing supervision/consultation to other

living; program _staff. The physician shall have backup
e Providing outreach to ensure that clients havedffangements with other physicians for coverage when he/
access to and receive needed services: she is unavailable and shall provide them with an up-to-date

listing of the medications and recommendations for each
client in the event of a crisis. If the program’s physician does
. ) . ) 7 not provide case management of primary medical care, the
.ASS'St'.nq clients in_developing and maintaining program shall arrange for the services of an internist or
supportive social networks. primary care physician to provide and/or manage the

) . . medical care of clients. The physician is considered a
The provider will address all of the following clinician.

dimensions of each client’s life as responsibilities of its own

* Maximizing client involvement and choice in all
aspects of his/her treatment, rehabilitation and support;

Level Il CTT programs may reduce physician
staff: availability to not less than 4 hours per week for every 40
* A stable social network; consumers.
* Safe and decent housing; The program shall have among its staff individuals who
*  Psychiatric and substance abuse treatment; are trained skilled and experienced to conduct a wide variety
* Involvement in a normative adult lifestyle; of clinical activities such as:
Employment; and * Psychoeducational therapy;
e Access to and coordination of economic ~° Cognitive therapy;
entitlements and services provided through other agencies & Behavioral therapy;
and providers. * Symptom education and self-management’
* Addiction therapy;
Program Staff . * \Vocational assessment and therapy;
Therg §hal| be an overall director of the CTT Whg §hal| «  Social skills training:
be a clinician with at least three years of clinical/ . ) o
administrative experience in providing community support *  Daily living skills training;
® Structured interviewing for completing rating

services to adults with disabilities resulting from alcoholism

and/or drug addiction. scales, diagnostic interviews, mental status examinations,
There shall be an overall clinical supervisor who shaliSocial Security disability reports, etc.

supervise the provision of services to clients and the quality

assurance program. The clinical supervisor shall be a All clinical staff shall be trained to provide supportive

clinician with a minimum of a masters degree, dual drug ang§ounseling and case management.

alcohol counselor certification, and at least three years of When volunteers or student interns are used, clinician

post-graduate experience in providing community supporgtaff shall supervise them. The CTT program shall have
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written procedures for the selection, orientation, in-servicemergency or whenever the program offices are closed;

training and supervision of volunteers and students. * The program’s provisions for maintaining
_ confidentiality;
Target Population e Charges for which the client or a third party may be

Enrollment in all CTT programs shall be limited to billed:
clients who are certified by the program physician as being
in medical n f th rvi rovi in rdance with,. ) . .

e.d ca ,eed of the services provided in acco client may experience in regard to the quality and
the Division’s approved assessment procedure and meet tfie - " -

o - N responsiveness of services provided by program staff.
criteria for enrollment as community support clients AND
require intensive home and community-based suppos&

- T o .~ Assessment
services because of degree of disability. The Division give
priority for enrollment to clients who are:

* The process for appeal and review of problems the

A Comprehensive Medical/Psychosocial Evaluation
approved by the Division as a CTT assessment procedure

* Pregnant, shall be begun at the time of the client's admission to the

* Homeless; CTT program that shall be completed within 30 days. The

* Inpatients at Delaware Psychiatric Center; evaluation shall be conducted by clinicians. The assessment

e Experiencing recent admissions to psychiatricinstruments shall conform to formats approved by the
hospitalization or detoxification facilities: Division. The assessment will be conducted with the active

e Living alone or with others in a severely Dgrticipation of the client and will be responsible to the
dysfunctional or substandard condition; or client's goals.

A Comprehensive Medical/Psychosocial Evaluation
will include a written summary of the assessment and shall
be completed by the client’s primary therapist and explained

ram shall ensure that no client i ni . .
The C.TT krog a. sha .e SP e.t gt O Cle t s de E?(EO the client. The summary of the assessment shall include
any benefits or services or is discriminated against on th

- . . = li e following:
basis of age, sex, race, nationality, religion. sexua Extent and effects of d d/or alcohol )
orientation, handicap, physical condition. or ability to pay. xe.n and effects ot drug an .oraco QLuse;
Medical, dental, and optometric needs;
Determination of Severity of Disability Compliance with and response to prescribed
The CTT program shall use the following criteria to medical/psychiatric treatment;
make a determination of severity of disability: ® Current psychiatric symptomatology and mental
* An established history of rapid deterioration status:

® HIV positive.

following previous interventions for addictions stabilization; * Recent key life events;
® The rating on Axis IV _of the DSM IV_Multiaxial * \Vocational and educational functioning;
System; e Current social functioning; and
* The global assessment of functioning score on Axis Conditions of daily living.
V of the DSM IV Multiaxial System;
* The degree of clinical risk evidenced by: Treatment Planning
1. Severity and chronicity of addiction; An initial written treatment plan shall be developed on
2. Psychosocial dysfunction; the date of admission to the CTT program. Within 45 days
3. Impaired judgement; of admission, following the completion of intake
4. Suicidal behavior; assessments, a comprehensive written treatment plan shall
5. Disruptive behavior. be developed by the client’s primary therapist and reviewed
by the other members of the client’s treatment team at a
Intake treatment planning and review meeting.
During the intake process, the client shall be informed The treatment plan shall include both short-range and
of. long-range goals, stated in measurable terms, and including
* The program’s services and aims; criteria for discontinuance of goals. It shall include the
e The manner in which the program operates tcgspecific treatment, rehabilitation and support interventions,
ensure that the client receives the services they need; and their frequency, planned to achieve treatment goals.
*  The program’s expectations of the client regarding The cllen.t’s participation in the developmeqt of
his/her responsibilities: treatment/service goals shall be documented. With the

ermission of the client, program staff shall engage the
nvolvement of other service providers and members of the

* How the client can obtain assistance during a
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client’s social network in formulating treatment plans. 4. Order and completeness.

Treatment plan and treatment plan revisions shall be ¢ Conduct and participate in treatment planning and
prepared on forms approved by the Division. The primangtase conferences with other staff of the CTT program, parent
therapist, clinical supervisor and physician shall sign it. agency and other agencies:

The treatment plan shall be reviewed in full, for the first e Maintain a therapeutic alliance with the client and
year, every 90 days, and every 180 days thereafter, througrggrvz3 as his/her primary therapist:
clinical case conference. The date, results of the reweyv and o Refer and link the client to all needed services
any changes | the treatment plan shall be recorded in the - . )

. - provided outside of the CTT program;
progress note section of the service record. The case .
Follow up to ensure that all needed services

manager, at least one other member of the client's primary - : -
treatment _team, and a clinical supervisor shall meet tBrovided outside of the CTT program are received and

discuss_his/her progress, assess continuing treatment ned@gnitor the client's benefit from those services;

and formulate revisions to the treatment plan. Treatment * Coordinate the provision of emergency services and
plan hospital liaison services when a client is in crisis;

Revisions will be reviewed and signed by the physician. ¢ Coordinate overall independent living assistance
services and work with community agencies to develop needed
Client Rights resources including housing, employment options and

The provider shall establish a formal process forincome assistance;
soliciting clients’ complaints and for reviewing treatment * Support and Consult with the client’s family;

decisions by staff with which clients’ disagree. * In addition to the above responsibilities of the

The provider shall not establish any general conditionginician who serves as the client's case manager, all staff of

of program participation that limit a client’s rights to self- the program shall share the following responsibilities for
determination. Each decision to limit the responsibility of avhich they are credentialed for each client:

client regarding normal adult discretion shall be based on 1. Document and keep other staff. clinical coordinators

judgments agreed to by a clinical supervisor based 0Qng the program coordinator informed of all changes in the
clinical merit. client’s mental or social status;

The provider shall comply with DHSS Policy 2. Provide any of the above functions on behalf of, or in
Memorandum 46 regarding reporting and responding t®lace of, the primary therapist:

allegations of abuse and neglect, and to incidents resulting In - 3 provide emergency services when the client is in
injury or death. crisis
The provider shall promote any self-help and mutual
support efforts among clients. Services
Clients shall be kept informed (as evidenced through |, the CTT program, outreach to clients and the

written guidelines and through documentation in_their,qyision of services according to individual needs, shall be

clinical records) of their rights and responsibilities Comai”eqamphasized, with the majority of clinical contacts occurring
in written policies and procedures including reference to: outside of the offices of the program.

* Behavioral expectations and limitation; The CTT program shall provide the following services:
¢ Client grievances; ¢ Supportive counseling to help the client cope with,
¢ Confidentiality; and gain, mastery over symptoms and disabilities in the
* Fees context of daily living;
e  Appeals of decisions by program staff. * Psychotherapy, including:  psychoeducational
therapy, cognitive therapy and psychodynamic therapy;
Case Management ® 24-hour telephone access and face-to-face

A member of the CTT program’s clinician and associaténtervention;

clinician staff shall be designated responsible for e Direct assistance to ensure that the consumers are
maintaining a primary therapist/case manager relationshipyaluated for eligibility to services. such as:

with each client and shall: 1. medical and dental services;
* Maintain the clinical file for the client to include: 2. decent, safe and affordable housing;
1. Assurance that written assessments are 3. financial support;
completed; 4. social services
2. Preparation of service plans; 5. transportation.
3. Documentation of services and response to e Education of the client regarding his/her iliness and
freatment; the effects and side effects of psychotropic medications
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prescribed to regulate it, when appropriate; 23. Supportive psychotherapy and
* Medication monitoring, as follows: psychoeducational therapy;
1. At least one per month face-to-face assessment 24. Intervention to resolve conflict.

by a physician (rationale for less frequent assessment must _ .
be clinically justified and documented in the client's Required Frequency of Home and Community-Based
treatment plan); Contact
2. Staff shall monitor and document client During the first six months following admission, staff
compliance in following prescribed medication treatmentshall attempt to provide the client with a minimum of five
and medication effects and side effects; face-to-face contacts per week in home and community-
3. Administration of medication by any method based settings. After the initial six months, a CTT may
and/or the supervision of clients in the self-administration ofdjust the frequency and duration of contact according to
medication must be conducted and documented iReed to a minimum of one face-to-face contact in a home or
conformance with the program’s written policies andCommunity-based setting per week. AT LEAST TWO-
procedures for medication management. THIRDS OF CONTACTS SHALL OCCUR IN
¢ Provide for an annual review of the client's physicalL.OCATIONS OTHER THAN THE OFFICE OF THE

condition, and develop a means for monitoring the client’ ROGR_AM' o o
access and compliance with treatment for identified physical Minimum _ Standards _ for _ Certifying _ Living
problems. Physical problems should be identified, addressédrangements for CTT Clients o

in the treatment plan when appropriate, and health Clients living alone or with a spouse should have living
maintenance and health improvement protocols developed:}22M. kitchen, and bedroom areas. totaling a minimum of

) ) " . ] 250 square feet.
. ial skills training. including: - . . .
*  Social skills fraining 9 Housing shall contain modern heating, plumbing and

electrical systems. Heating should not be by kitchen stoves
or portable heating devices.

Housing shall contain smoke/heat detectors and
conform to local fire safety codes.

Housing should contain two or more means of egress.

Within the bounds of being safe, decent and affordable,
housing should be the client’s choice.

The CTT program shall certify to the Division that
housing meets the above standards.

1. Communication sKills;

2. Use of leisure time;

3. Assertiveness and self-control.

® Training in activities of daily living, including:

individual support, problem-solving, and supervision in
home and community-based settings to assist the client to:

1. Carry out personal hygiene tasks;

2. Carry out household activities, including
housecleaning, cooking, shopping and laundry;

3. Manage money within income limits; Representatives from the Division shall visit a randomly

4. Use community transportation services; selected sample of supported independent _living

5. Make appropriate use of health and SOCia'arrangements.

services;
6. Locate, finance and maintain decent, safevu_ ORGANIZATIONAL STANDARDS
housing; _ The CTT shall have an advisory committee that includes
) 7 Relate to landlord. neighbors and OthersDroqram clients and families of clients within its
effectively. membership. The function of the advisory committee shall
* Provision of support to assist clients who seekpe to ensure client and family participation in the process of
employment to get and keep a job through: setting and evaluating the values. mission. goals, objective

19. Supportive counseling to enable the client toand service strategies of the program and to assist the
cope with symptoms of addiction which affect work program in representing its interests to the community in

performance; which it operates.

20. Assistance with meeting the expectations of the  The advisory committee shall have by-laws that specify
job; at the following:

21 Assistance in communicating with employers/ o |t5 authority and duties:
SUPENVISOrS. . * Officers and committees;
* Provision of support to family and other members Criteria, types. methods of membership:

of the client’s social network to assist them and the consumer ' ' S ’
as documented in the treatment plan to relate in a positive ~ Fr€quency of mgetmqs, and
and supportive manner including: ® Attendance requirements.

22. Education about the client’s addiction and their
role in the therapeutic process: Minutes of advisory committee meetings shall be kept
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and shall include the following: section of the record indicating date and time of service
¢ Date; provision, the location of the intervention(s), who rendered
e Attendance: services, the number of units of service, a summary of the
Topics discussed: mtervgntl(‘J,n(s) angl their relationship to the service Dlgn and
. _piDecisions reached the client gond|t|on and response tolthe |ntervent-|o.n.(s).
- Documentation shall be on forms prescribed by the Division.
* Actions planned or taken; and Based on record management policy, daily contact forms for
* Reports from committees. the previous month shall be moved from the active treatment
record to the client’s individual permanent file;
The facility(ies) within which the CTT operates shall *  Weekly progress notes are required for the first 6
meet the following criteria: months of a client’s admission to the program in addition to a
* They shall meet all applicable fire and fife safety monthly summary progress note. After 6 months the weekly
codes; progress note is not required unless additional intervention
* They shall have the appearance of a high qualitgervices are provided that had not been identified in the
therapeutic environment: treatment plan (i.e. crisis intervention
*  They shall be accessible to the clients served; ~ Services.);

Quarterly documentation of clinical supervision
indicating review of client progress and any changes in
clinical interventions and/or changes in the treatment plan.
VIIl. ADMINISTRATIVE STANDARDS Documentation of treatment reviews done semi annually
should include: reassessment of current functioning,
Client Records summary of progress and treatment plan revisions;

There shall be a treatment record for each client that * Medication records (on forms prescribed or
includes sufficient documentation of assessments, treatmeQDDrpve_d by the DIv!S|on) whlch ;hall allow for ongoing
plans and treatment to justify Medicaid participation and tgnonitoring of all medication administered and the detection
permit a clinician not familiar with the client to evaluate theOf adverse drug reactions. All medication orders in the client

* They shall provide a smoke free environment for
non-smokers

course of treatment. case record shall specify the:
There shall be a designated client record manager who 1. name of the medication;
shall be responsible for the maintenance and security of 2. dose;
client records. 3. route of administration;
The record keeping format and system for purging shall 4. frequency of administration;
provide for consistency, facilitate information retrieval and 5. names and signatures of the person
shall be approved by the Division. administering: and
Client treatment records shall be kept confidential and 6. name of physician prescribing the medication;

safequarded in a manner identical to State and Federal ® Discharge documentation in a format prescribed or

requirements regarding the confidentiality of recipients ofapproved by the Division to include the following:

treatment for alcoholism and drug addiction. The client 7. A description of the reasons for discharge;
record shall contain the following: 8. The client’s status and condition at discharge;
*  An up-to-date face sheet; 9. A final evaluation summary of the client’'s

e Client consent to treatment and consent to anyProdress toward the goals set forth in the.service pla.n;
10. A plan developed with the client regarding the

occasion of release of treatment of information; lient inGi fut . "
N ien ntinuing or r rvice n :
* Results of all examinations, tests and otheSHENLS coNtinuUing or TUture Servicé Needs

assessment information. Assessments shall be completed on - 2ocumentation that the client has been informed of
forms approved by the Division: client rights, including the right to contest treatment

. isi i i Xpr rievan
Reports from referral sources and clinical cons;ults;dec's'o.nS and or prac.nc.;(.as or otherwise express grievances
ital disch . regarding program activities:
® Hospital discharge summaries; 11. Clients shall be provided with information
Assessments and summary of assessmeniggarding the process by which grievances can be addressed:

according to formats prescribed by the Division; 12. A record of all grievances filed with the
* A treatment plan in a format approved by theprogrambwclienshallbéncludednthatlient'srecordtogether
Division; with a statement of disposition or resolution.

* For each day during which CTT services are
provided, there shall be documentation in the case notdrocedure Manual
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The CTT program shall maintain a written procedureshall be made in compliance with the Code of Federal
manual for its staff. A mechanism shall be in place to ensurBegulations.
that the procedure manual is updated continuously and that For Medicaid clients, the fee paid by DSS/Delaware
the staff of the program is notified promptly of changes. ThéMedical Assistance program (DMAP), will constitute full

manual shall include: payment for services rendered. The CTT program will bill
* A statement of the program’s values, mission andhe Division for services rendered to non-Medicaid clients
objectives: according to the Medicaid approved rate. In addition, the

client referral: sliding fee scale for non-Medicaid clients. The program’s
o Detailed instructions for _assessment, serviceCharqe‘c." sliding fge_ scale, collection policies and progedures
. . ) and write-off policies and procedures shall be subject to
planning and documentation procedures; T . —
. .. approval by the Division. Non-Medicaid billings and
* Policies and  procedures for medication

revenue collected shall be reported to the Division and be

management, which shall include, but not be limited to, th%ubiect to the provisions of the DHSS Reimbursement
prescribing, storage, handling, distribution, dispensingp;anual for community support services programs.

disposing, and recording of medication and its use by clients. Fees for services reimbursement rates paid by the
Such policies and procedures shall conform to all applicabIBivision and DSS/DMAP are based on the program’s

rules, regulations and requirements of the Delaware Board gfroved budget and actual costs, and are subject to periodic
Nursing and, as applicable, the Delaware State Board

Phonitoring and _adjustment as provided for in the

Pharmacy. The medication policy and procedure shall bgeimpyrsement Manual for Community Support Services

rev!ewed and approved by the program physician a”ﬁ’rograms.
registered nurse(s);

= . The CTT program shall maintain insurance policies for
* Policies and procedures for handling on-callproperty and liability in accordance with Division

responsibilities and client emergencies; guidelines.
* Detailed instructions for application to and The CTT program shall operate in accordance with a
communication with entitlement authorities; Financial Management Procedure Manual that shall address
* Policies and procedures for sharing of informationthe following:
about clients with family members or others; * Processing of funds: i.e., procedures for receiving,
e Policies and procedures regarding committing andecording and depositing incoming funds and for
handling financial resources of the program: disbursement of funds;

e Policies and procedures regarding the management ¢ Purchasing: i.e., establishment and use of agency
of client’s funds for whom the program has been designategharge accounts, transactions requiring prior approval, and
payee; procedure for acquisition of goods and services requiring

®* Policies and procedures for the receipt,m
consideration and resolution of client complaints, and/or ~* Payroll: i.e.. preparation process. pay periods,
grievances regarding treatment decisions and practices Btaintenance and approval of time sheets, payroll register,

other program activities; employee earnings, payment of payroll taxes and signatures
e Other policies and procedures as may bde€auired on payroll checks, and maintenance of payroll
promulgated or required by the Divisions and/or DSS. records; _ o
* Petty cash: i.e., allowable uses, authorization,
Financial Management maximum balance, limits on transactions, documentation

The accounting system of the CTT program or paren@nd reconciliation and replenishment of petty cash;
organization shall be in accordance with generally accepted ¢ Internal controls: and complete books of account,

accounting practices. separation of functional responsibilities, financial reports;
The CTT program or parent organization shall submit arhandling financial transactions.
independent annual audit and management letter prepared by
a certified public accountant to the Division within 90 daysPersonnel Management
of the end of the fiscal year. The CTT program or parent organization shall maintain
The program’s budget shall be in a format prescribe@n up-to-date Personnel Policies and Procedures Manual and
and approved by the Division. Funding shifts within themake it readily available for reference by the program staff.
budget shall be made in accordance with the financiabtate operated programs shall comply with Merit Rules and
policies of the Division. labor contracts. The Manual will include:
Procurement of equipment and services for the program e  Policies and  procedures  regarding equal
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employment opportunity and affirmative action to includeee-3and 42 CFR part 2 — amended 6/9/87 governing the
compliance with: confidentiality of a client’s identity and records.
1. The American with Disabilities Act (PL 101-
336) and Section 504 of the Vocational Rehabilitation Act ofStaff Development shall include the following:
1973, Sections 503 and 504, as amended (22 CFR, Part 217) ¢ An annual plan for continuing education both
prohibiting discrimination against the handicapped; through on-site training and participation in state, regional and
2. Title VII of the Civil Rights Act of 1964 national programs;
prohibiting discrimination on the basis of race, color, creed, « provisions for reqularly scheduled clinical
sex, national origin, or ethnic background; _ supervision which teach and enhance the clinical skills of staff
3. Age Discrimination Act of 1975 prohibiting including:
discrimination based on age; _ 1. Weekly team meetings led by the clinical
4. Section 402 of the Vietnam Era Veteransgnervisor during which assessments, treatment plans and
ReadiustmentAssistanceActof1974nroh|b|t|nqd|scr|m|nat|orbroqress toward treatment goals are reviewed and staff

against disabled Vietnam Era veterans; _ receive direction regarding clinical management of treatment
* Policies and procedures for interviews and selectiofsgyes:

of candidates including verification of credentials and 2. Individual, face-to-face sessions between the

references; clinical supervisor and staff to review cases, assess
* Policies and procedures for employee performanc@erformance and give feedback;

appraisal; 3. Individual, _side-by-side sessions or taped
* A code of ethics; sessions, during which the clinical supervisor attends clinical

e Conditions and procedures for termination ofS€ssionsonducted by staff to assess performance, teach
e clinical skills, and give feedback;

employment; .
* Conditions and procedures for grievances and . . 4. Reqular_staff conferences at Wh.'(.:h .current
: principles and methods of treatment, rehabilitation and
appeals;

support services are presented.

* A staff development plan;
* Maintenance and access to personnel files whiclyyality Assurance Program
shall contain employees applications, credentials, job The CTT program shall prepare an annual quality
descriptions, and performance appraisals, job titles, trainingyssurance plan that shall be subject to approval by the
orientation, salary, staff statement of confidentiality; Division. A clinician of the program or parent organization
*  Work hours, including: hours of program operation,shall be designated quality assurance coordinator. The
shifts and overtime compensation; provider shall establish the following gquality assurance
¢ Agency policies regarding compensation including:mechanisms that shall be carried out in accordance with the
5. Salary ranges. salary increases, and payrofiuality assurance plan:

procedures; * aconcurrent utilization review process;
6. Use of personal automobile for program * aretrospective quality assurance review process;
activities; e aprocess for clinical care evaluation studies; and

7. Reimbursement for work related expenses;
8. Description of employee benefits.

* a process for self-survey for compliance with the
certification standards.

Staff Development Plan Waiver of Provisions
The staff development plan shall include both

- . . , X The Director of the Division, at his/her discretion, may
provisions for orientation of paid staff, student interns, and . -
. . Issue a waiver of any of the requirements of these
volunteers and for continuing education.

- ; X o certification standards upon the good-cause-shown request
Orientation shall include the following: : e P h
. Review of these standards: of a program seeking certification/re-certification. Suc
- : ’ request for a waiver must demonstrate that the waiver will
* Review of the program’s procedure and personnehot in any substantial or material manner have a deleterious

manuals; effect on the essential quality of services to the client.

* Review of DHSS Policy Memorandum #46 Waivers issued by the Director shall be in writing and
regarding investigation of allegations of abuse or neglect afhall specify the maximum duration of the waiver’s effect.
clients; Any waiver issued by the Director may be rescinded at any

* Review of the Federal Laws of Confidentiality time at the discretion of the Director and will be rescinded if
implemented under 42 U.S.C. 290 dd-3 and 42 U.S.C. 29deleterious effect on the essential quality of service to the
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client is evdenced. Extensions ard/or renewas of any
waiver shall be made at the Director’s disaetion.

Community Support Services/Mental Health
Provider Manual

This manua contains the standads by which the

facility based group thempies to improve the capacity for
self-care and poductive dhily living of persons whose

disabilities markedly impair their ability to live
independently without suppat. An RRF pr@ram provdes
facility-based group and individual therapies to improve the
capacity for self-care and productive daily living of persons
whose disabilities preclude their ability to live
independently.

Division of Alcoholism, Drug Abwse and Mental Health
(DADAMH) cettifies @mmunity Sugpoort Services (CSS)
programs, Continuows Treatment Team (CTT) programs,
Psychosocial Rehabilitation Center (PRC) programs and

I. CERTIFICATION FORPROVIDERPARTICIPATION

Authority

Residential Rehabilitation Faility (RRF) programs for
persons with psychiatric disabilities. Certifi cation is

Through Irter-Divisiond Agreement, the DSS/DMAP
has delegated the function of certifying aganizations for

requiredfor provider enmoliment with the Division of Sogal

ernrollment as providers of community support services to

Services (DSS., Delaware Medical Asdstance Program

the DADAMH (Division).

(DMAP) reimbursement through the rehabilitative services

option of Title XIX of the Social Security Amendnents.
Throuwh an hter-Divisional Agreenment the DADAMH

has been delegated authority for administration of certain

Cetification Ciiteria
Eligibility for certification to provide community
suppott services is determined according to the following

provisions of the (DMAP) pertaining to optional

criteria:

rehabilitative services.  These provisions include the
following: 1) cettification of programs for provider

Organzations eligible to apdy for provider certification
and enrollment with DSS for Medicaid reimbusement of

enrdlment 2) rate setting and 3) quality assurance.

communty suppott services include:

Delegated guality asaurance fundions include progam
montoring, utilization ontrol, training and technical
assistance.

This manwal addresses CTT programs. A CTT model
was ceveloped through etensive consultation by the
Wisconsin Office of Meral Health and by the Pragram of

Private non-prdfit human service corporations;
Private for-profit human savice corporations;
Stae, county or municipal governmert opeated
healthand human services depatmerts.
The Division bases its cettification o programs and
errollment recommerdation to DSS uporthe aganization's

Assrtive Conmunity Treatment (PACT) of the Merdota

compliance with state level organizational, administrative

Mental Health Institute in Madison, Wisconsin, PRC

and program sandards, and with federal requirements for the

programs operated in conjunction with CTT programs and

admnistration d Medicaid senices as mntained in federal

RRF programs for the mentally ill.
The DMAP cwers rehahlitative services provided to
digible Medicaid recipients by certified providers.

statutes, regulations and guidelines.
The Division may establish and apdy minimum

compliance guidelines to be used in making certification

Rehabilitative services are medically related treatment,

determinations.

rehabilitative and suppot services for persons with

disablities caused by menal illness acohdism or dmug
addiction. The CTT progranms, PRC pragrans, and RRF

The Division uses a certification survey to measure
comgdiance with organizational, administrative and program

standamds. The determination with regard to a praram's

programs are categaies of community support prograns that
the Division certifies for Medicaid provider enmollment. A
Level | CTT program operates 7-days per week, with a

certification Division to DSSis based on:
- Staements of the organization's authorized
representatives;

maximum daff to cansumer ratio of 1:12;aleve Il CTT
operates 5days @r week with a maxmum s&ff to consuner

Docunents provided to the Division by te
organization;

ratio of 120. The CIT programs are capable of providing
comprehernsive treatment, rehahilitation and support services

- Docunented comgpiance with organizational,
program and admnistrative sendards;

as a self-contained unit. Sewices are provided whenever,
wherever and for as long asmedically necessary to assist
service recipients to cope with the symptoms of their

On-sie obsevations bysurveyors.

Proedure

illnesses, minimize the effects of their disabilities on their

capecity for independent living and prevent or limit periods
of inpatient treatment. A PRC is operated by and in

Enrolled provider status under the DMAP shal be
obtained from DSS in accordance with the following

procedure:

conjundion with a certified CTT program and provides

Upon request to the Division, the organization shdl
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receive a certification survey package and a date for a As an authorized representative of DSS, the Division
certification survey site visit from the Division. has the right to access any information directly related to the

Recertification of enrolled providers shall be provider's administration of the Medicaid program. The
determined annually. The Division will forward a Division may conduct on-site visits to a provider and review
certification package containing a certification applicationconsumer records periodically to monitor ongoing
and set a date for a certification survey within 90 days of theompliance with certification standards. The Division will
expiration of the provider's existing certification. notify a provider in writing of any deficiencies found during

The organization shall return the completeda monitoring visit. The provider shall submit a plan of
certification application contained in the certification correction of any deficiencies within 30 days of notification.
package within 30 days of receipt.

Upon receipt of the completed certification Suspension or Revocation of Certification
application, the Division will conduct a preliminary review The Division may suspend provider certification at any
to ensure that all pre-survey information is complete. Iftime upon 15 days written notice to the provider of the intent
additional information is required, the Division will send ato suspend when the provider fails to satisfy or continue to
written request specifying the additional information neededmeet the requirements for certification.

- When all application form information is complete, -  DADAMH shall advise the provider of the
the Division will conduct an on-site inspection of thereason(s) for suspension.
applicant organization. - Upon receipt of the written notice of DADAMH's

- Upon completion of the site visit, the Division intent to suspend provider certification, the affected provider
surveyor will submit an inspection report to the Directormay request a hearing by the Division Director for the
describing the findings of the review of the certification purpose of demonstrating that the reasons for suspension
application and the site visit. The inspection report, alondnave been corrected.
with the application will form the basis for the review . Failure of the provider to demonstrate the
process and certification determination. correction of the reasons for suspension within 60-days of

. The Division shall complete its certification survey receipt of the notice of intent to suspend shall result in the
and make a cettification determination within 60 days ofrevocation of the provider's certification.
forwarding the certification package to the organization/ The Division Director may extend the period of
enrolled provider. The Director of the Division shall notify suspension without revocation by not more than 30-days.
the organization of its certification determination. - Upon revocation of a provider's certification,

The Division shall forward to the provider and DSSDADAMH shall notify DSS of such revocation and the
a notice of certification for provision of community support concomitant failure of the provider to meet the requirements
services to Medicaid beneficiaries. to be recognized as an enrolled provider under the DMAP.

Certification of RRF programs shall be contingent on DADAMH may revoke a provider's certification and so
receipt by the provider of a group home license issued bgdvise DSS without prior written notice to the provider in the
The (Delaware) State Board of Health. event that the provider has evidenced conduct which has

Upon receipt of initial certification, the provider may caused or which can reasonably be expected to cause harm to
enroll as a provider of community support services programprogram participants.
under the DMAP (Medicaid) in accordance with policy and DADAMH shall provide written notification of
procedures established by DSS for such enrollment. revocation to the affected provider within 5 working days of

Enrollment of RRF programs shall be contingent onthe effective date of such revocation.
receipt by the provider of a group home license issued by DADAMH's failure to re-issue a Certification on or
The (Delaware) State Board of Health. before the anniversary date of a provider's existing

To facilitate the determination by the Division of the Certification shall be construed as and have the effect of the
organization's eligibility for certification, the organization issuance of a Provisional Certification valid for not more
shall make all necessary documentation available for thghan 45 days from the anniversary date UNLESS the failure
Division's review, including policies and procedures, staffto re-issue is caused by action taken by DADAMH to revoke
gualifications and work schedules, consumer recordsa certification.
consumer billing records, etc. The division surveyor may : DADAMH may issue an annual Certification at any
meet with the director, members of the board of directorgime during the Provisional Certification. Such re-issued
staff members and consumers in the process of conductingGertification shall be retroactive to the anniversary date.

site visit to evaluate the applicant organization's adherenceto : DADAMH may revoke a Provisional Cetrtification
organizational, administrative and program standards. at any time during the grace period.

Upon the expiration of the Provisional Cetrtification
Ongoing Monitoring without the reissuance of a Certification, the provider's
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Certification shall be terminated and considered to have been CTT services may be billed to the DMAP for eligible
revoked. Medicaid recipients for the following activities:
No written notice to the provider shall be required Comprehensive Medical/Psychosocial Evaluation: A
to effect the issuance of a Provisional Certification when thenulti-functional assessment of the consumer conducted by a
failure to re-issue is NOT the result of an action taken by thphysician (psychiatrist, internist or family practitioner), and
Division. clinicians under the supervision of the physician, to establish
the medical necessity of provision of rehabilitative services
1. CLINICAL STAFF AUTHORIZED TO PROVIDE to formulate a treatment plan. The comprehensive medical/
SERVICES psychosocial evaluation will be conducted within 45 days of
The provider may bill for only those services renderedadmission to the program and at least annually thereafter. It
by members of its clinical staff who hold the credentialsmust be documented in the consumer's record on forms
required by each covered billable activity. approved by the Division and must establish the basis for the
The categories of clinical staff and their definitions (for physician's determination of the medical necessity of entry
CTT programs and PRC programs for persons withinto or continued provision of CTT services. Appropriate
psychiatric disabilities) are as follows: components of the evaluation must be repeated whenever a
Physician - A person with a Medical Degree or Doctorconsumer experiences a significant change in psychosocial
of Osteopathy degree, is licensed to practice medicine ifunction or life change and in preparation for treatment plan
Delaware and has completed (or is enrolled in) an accreditaeviews.
residency training program in psychiatry, internal medicine  Physician Services: Services provided within the scope
or family practice. of practice of medicine or osteopathy as defined by State law
Clinician - A person with a doctoral or masters degree irand by or under the personal supervision of an individual
psychology, counseling, social work, nursing, rehabilitationlicensed under State law to practice medicine or osteopathy.
or related field from an accredited college or university (or @hysician _services refer to medical or psychiatric
registered nurse with a certificate in mental health nursing@ssessment, treatment, and prescription of pharmacotherapy.

from the American Nurses Assaociation). Medical and psychiatric _nursing services including
Assaciate Clinician - A person with a bachelor’s degreecomponents of physical assessment, medication assessment
in a human service field or a registered nurse. and medication administration provided by registered nurses

Assistant Clinician - A person with an associates degreand licensed practical nurses are provided under supervision
in a human service field or a certified counselor lacking thef the physician.
academic credentials of an associate clinician. Emergency Services: Therapy performed in a direct and
The categories of clinical staff authorized to provideface-to-face involvement with the consumer available on a
rehabilitation services to residents of residential24-hour basis to respond to a psychiatric or other medical
rehabilitative facility programs are as specified in thecondition which threatens to cause the admission of the
Licensing Regulations - Group Home for the Mentally Ill consumer to a hospital, detoxification or other crisis facility.

issued by The (Delaware) State Board of Health. Emergency services are provided by a physician, clinician,
associate clinician or assistant clinician.
1ll. RECIPIENT ELIGIBILITY Counseling and Psychotherapy: Counseling is

Eligible recipients are certified by the program supportive psychotherapy performed as needed in a direct
physician as being in medical need of program services iand face-to-face involvement with the consumer available on
accordance with an assessment procedure approved by the?4-hour basis to listen to, interpret and respond to the
Division for use in determining that persons are severelgonsumer's expression of her/his physical, emotional and/or
disabled according to criteria for severity of disability cognitive functioning or problems. It is provided within the
associated with mental illness. context of the goals of the program's clinical intervention as

The Division must certify that the assessment procedurstated in the consumer's treatment plan. Its purpose is to
has been appropriately conducted prior to the acceptance ohelp the consumer achieve and maintain psychiatric stability.
recipient as an eligible recipient. Its broader purpose is to help consumers improve their

The Division may require a full review of medical physical and emotional health and to cope with or gain
necessity in the event that a determination of medicatontrol over the symptoms of their ilinesses and effects of
necessity by the program physician does not appear their disabilities. Counseling is provided by physicians,
DADAMH to be supported by the assessment materials.  clinicians, associate clinicians and assistant clinicians who

Determination of consumer eligibility for Medicaid are credentialed counselors or learning and practicing under

benefits is the sole responsibility of DSS. direct supervision by a credentialed clinician.
In _addition to supportive psychotherapy there are
IV. COVERED SERVICES several highly specific modalities of psychotherapy, each
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based on an empirically valid body of knowledge about The following limitations apply to coverage for CTT
human behavior. Provision of each requires specifigervices:
credentials. Although the nature of the consumer's needs and Appropriate Use: Coverage for CTT services is limited
the specific modality of therapy determines its durationto those Medicaid beneficiaries who are certified by the
psychotherapy has circumscribed goals, a definite schedufogram physician as severely disabled according to criteria
and a finite duration. Examples include psychodynamidor severity of disability caused by mental illness. The
therapy, psychoeducational therapy. family therapy, angrovider must complete a comprehensive medical/
cognitive therapy. The assessments, treatment plans apdychosocial assessment and treatment plan within 45 days
progress notes in consumer's records must justify, specifyf entry to the program by a consumer. The program
and document the initiation, frequency, duration andohysician must certify that Continuous Treatment Team
progress of such specialized modalities of psychotherapy. services are medically necessary. Within 60 days of a client's
Psychotherapy may be provided by physicians anéntry into a program and within 15 days of the anniversary
clinicians who are credentialed in specific modalities ordate of entry into a program, the Division shall review each
learning and practicing under the supervision of one who islient's treatment record to verify that the evaluation,
credentialed. treatment plan and certification of medical necessity are
Psychiatric Rehabilitative Service: Rehabilitative complete. The Division may require a full review of medical
therapy provided on an individual and small group basis tmecessity in the event that a determination of medical
assist the consumer to gain or relearn the self-car@ecessity by the program physician does not appear to be
interpersonal and community living skills needed to livesupported by the assessment materials. Services provided
independently and sustain _medical/psychiatric _stabilityafter 60 days of entry to the program or beyond 15 days of
Psychiatric rehabilitation is provided primarily in home andthe yearly anniversary date of entry to the program without a
community based settings where skills must be practiced. Aompleted assessment, treatment plan and physician's
physician, clinician, associate clinician or assistant cliniciarcertification of medical necessity are not reimbursable.
provides psychiatric rehabilitative services. Re-assessment and re-certification of medical need for
Psychosocial Rehabilitation Center Services: Facilitypsychosocial rehabilitation center services is required semi-
based, group rehabilitative therapy for consumers who caannually.
not be adequately served through only individualized home
and community based psychiatric rehabilitative servicesNon-Covered Services: The following are not reimbursable:
Therapy is provided in 5-hour blocks for up to five days per : Vocational and educational services;
week at a psychosacial rehabilitation center facility. Therapy :  Services which are solely recreational in nature;
is aimed at improving or restoring a consumer's capacity for -  Units of service with individuals other than the
independent living through development of self-care eligible consumer;
interpersonal and community living skills. A physician, . Services delivered by telephone;
clinician, associate clinician or assistant clinician provides - Services provided to consumer in an institute for
PRC services. mental disease (as defined by Health Care Financing
PRC services are provided only by a provider of and irAdministration (2) "Institution for mental diseases" means a
conjunction with a certified CTT program. hospital, nursing facility or other institution of more than 16
Residential Rehabilitation Facility Services: Facility- beds that is primarily engaged in providing diagnosis,
based, 24-hour rehabilitative therapy for clients who can ndteatment, or care of individuals with mental diseases,
be adequately served through psychosocial rehabilitatiomcluding medical care, nursing care, and related services.).
center and/or individualized home and community based Service Utilization: CTT programs must attempt to
psychiatric rehabilitative services. Residential rehabilitatiorprovide each consumer a minimum of one face-to-face
services are provided to assist the client to gain or releamlinical contact per week in a setting other than the offices(s)
skills needed to live independently and sustain medicaléf the program. A physician must evaluate consumers who
psychosocial stability. Residential Rehabilitation Servicesare treated with psychotropic medication face-to-face at least
are provided in a licensed mental health group home or @nce per month. Providers may not bill for other community
licensed alcoholism and drug abuse residential treatmesupport services during the hours when a consumer is
program. Services are provided by a physician, clinicianceceiving PRC services.
associate clinician or assistant clinician. Services provided to each consumer must be medically
Residential Rehabilitation Facility services are providednecessary and in accordance with the prescribed treatment
only by a provider licensed as a group home for the mentallglan; services should not be provided primarily for the

ill by The (Delaware) State Board of Health. convenience of the provider or the consumer.
Location of Service Provision: The DMAP may be
V. SERVICE LIMITATIONS billed for services provided in program offices, other
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agencies, home and other community based settings. Tloe other clinician under contract with the provider.
DMAP_may not be billed for services provided in anComponent services of community support programs may
institution for mental diseases or in a correctional institutionnot be subcontracted to independent provider organizations.
PRC services may be provided only at the PRC facility = Physician Supervision: Services billed to the DMAP
site. must be authorized by a physician's determination of medical
Sub-Contracting of Services: Services billed to thenecessity, must be supported by an individual treatment plan
DMAP_must be provided by an employee or by a physiciarsigned by the physician and must be supervised by a
or _other clinician under contract with the provider. physician in a manner prescribed by The (Delaware) Board
Component services of community support programs magf Health in the Licensing Regulations - Group Home for the
not be subcontracted to independent provider organizationsMentally Il
Physician Supervision: Services billed to the DMAP
must be authorized by a physician's determination of medicall. CONTINUOUS TREATMENT TEAM PROGRAM
necessity, must be supported by an individual treatment plaBBTANDARDS
signed by the physician and must be supervised by a
physician in a manner prescribed by program standards &frogram Organization and Operation

the Division. A CTT Level | program shall operate with assigned staff
The following limitations apply to coverage for RRF 7-days per week, a minimum of 12 hours on weekdays and 8
services: hours on weekends and holidays. A clinician or associate

Appropriate Use: Coverage for RRF services is limitedclinician shall be on-call and available to respond face-to-
to those Medicaid beneficiaries who are certified by thdace immediately during non-operating hours. A second
program physician as severely disabled according to criteristaff member shall be on back-up on-call.
for severity of disability caused by mental iliness. The A CTT Level Il program shall operate with on-site staff
provider must complete a comprehensive medicalb-days per week, a minimum of 12 hours weekdays and 8
psychosocial assessment and treatment plan and compléteurs weekends and holidays. A clinician or associate
periodic reassessment in accordance with the requiremerthnician shall be on-call and available to respond face-to-
of the Licensing Requlations - Group Home for theface immediately during non-operating hours. No CTT
Mentally 1l issued by The (Delaware) State Board of HealthLevel Il program shall be in a non-operating on-call status on
Services provided after 60 days of entry to the program aronsecutive days.
beyond 15 days of the yearly anniversary date of entry tothe A CTT Level | program shall be organized to provide a
program without a completed assessment treatment plan anthximum clinical staff to consumer ratio of 1:12. At least
physician's certification of medical necessity are nof75% of the clinical staff shall be full-time.

reimbursable. A CTT Level Il program may be organized to provide a
Non-Covered Services: The following are not maximum clinical staff to consumer ratio of 1:20. At least
reimbursable: 75% of the clinical staff shall be full-time.
¢ \Mocational and educational services; Staff of the CTT program shall meet jointly each day to

Services which are solely recreational in nature;  review the contacts with and status of each consumer during
_Services provided to individuals other than theyne previous day and to plan contacts for the current day. A
eligible consumer; L x N

. Services provided to consumers in an institute folinician shall lead the daily meeting.

mental disease; services delivered by telephone. The case manager, at least one other member of the

Service Utilization: Consumers who are treated withconsumer's primary treatment team, and a clinician from the
psychotropic medication must be evaluated face-to-face by @TT program shall meet jointly at least weekly to conduct
physician at least once per month. treatment planning and treatment plan reviews. A schedule

Location Of Service Provision: The DMAP may be of upcoming treatment plans and reviews shall be
billed for services provided only to residents of the Licensednaintained. A clinical supervisor shall lead treatment
Group Home for Mentally 1ll Adults which is certified as a planning and review meetings.
RRF. The DMAP may not be billed for services to persons The CTT programs shall operate on a daily schedule of
who are on leave or furlough or otherwise absent from thstaff/consumer activities based on up-to-date written weekly
facility and residing elsewhere for a period of time afterschedules for each consumer extracted from the treatment
which residency is expected, anticipated or planned tplan.

resume. CTT program contacts with consumers shall be
Appropriate  off-site _activities may be provided predominately individual and in small groups. Group
consistent with an individual resident's treatment plan. therapies shall include activities of daily living, social skills,

Sub-Contracting of Services: Services billed to theand symptom control. The program shall ensure that
DMAP must be provided by an employee or by a physiciatonsumers receive prescribed medication and monitor
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medication compliance, effects and side effects. Program Associate and assistant clinicians shall have credentials
staff shall maintain regular (if not daily) contact with for the treatment activities they engage in and shall be
consumers who are hospitalized for stabilization ofsupervised by clinicians. At least 75% of the direct service
psychiatric symptoms. Program staff shall collaboratestaff, including the program and clinical coordinators, shall
closely with treatment teams providing care to hospitalizedbe clinicians or associate clinicians.
consumers. A CTT or combined CTT/PRC program shall have a full
Each consumer shall have a treatment team consistimgy part-time physician who is available to provide direct
of the physician, case manager, and at least two other staférvice at CTT sites. The physician shall spend a minimum
from either the CTT or PRC program who are primarilyof four hours a week for every 20 consumers providing
involved in his/her treatment plan. direct services to consumers, participating in the assessment
Level Il CTT programs shall have treatment teamsof consumer needs and planning of service provision and
consisting of the physician, case manager and at least opeoviding supervision consultation to other program staff.
other staff member primarily involved in his/her treatmentThe physician shall have backup arrangements with other
plan. physicians for coverage when he/she is unavailable and shall
It shall be evident from review of clinical records andprovide them with an up-to-date listing of the medications
from observation of staff interactions with consumers thaind recommendations for each consumer in the event of a
the provider is organized and operates in a manner consistamisis. If the program's physician does not provide case
with the following principles: management of primary medical care, the program shall
* Minimizing disability by providing consumers with arrange for the services of an internist or primary care

rehabilitative interventions in the course of their normalphysician to provide and/or manage the medical care of

daily living; consumers
* Providing outreach to ensure that consumers have —, .. .
access to and receive needed services: Level Il CTT programs or combined CTT Level II/PRC

« Maximizing consumer involvement and choice in programs may reduce physician availability to not less than 4
all _aspects of his/her treatment, rehabilitation anchours per week for every 40 consumers.
support. At least 1.5 full time equivalent (FTE) staff of a CTT Level 1

+ Assisting_consumers to develop and maintain, oqram serving from 71 to 120 consumers shall be
supportive social networks.

The provider shall address all of the following [€distered nurses. _
dimensions of each consumer's life as responsibilities of its -€vell CTT programs serving fewer than 70 consumers

own staff: must have a minimum of 1.0 FTE registered nurses.
+ A stable social network: A Level Il CTT program must have a minimum of 1.0
« Safe and decent housing; FTE registered nurses.
* Psychiatric and substance abuse treatment; The CTT program shall have among its staff individuals
+ Involvementin a normative adult lifestyle; who are trained. skilled and experienced to conduct a wide
+  Employment, variety of clinical activities, such as:

Access to and coordination of economic entitlement
and services provided through other agencies and

providers.

Psychoeducational therapy;

Coagnitive therapy;

Behavior therapy;

Symptom education and self-management;
Addictions therapy;

Vocational assessment and therapy;

Social skills training;

Daily living skills training;

¢ Structured interviewing for completing rating
scales, diagnostic _interviews, mental  status
examinations, social security disability reports, etc.

Program Staff
There shall be an overall director of the CTT and any

related PRC programs who shall be a clinician with at least
three years of clinical/administrative experience in providing

community support services to adults with psychiatric

disabilities.

There shall be an overall clinical supervisor who shall
supervise the provision of services to consumers and the Al clinical staff shall be trained and supervised to
guality assurance program. The clinical supervisor shall be[ﬁ‘ovide supportive counseling and case management.
clinician with at least three years of post-graduate experience When volunteers or student interns are used, clinician
in_providing community support services to adults withstaff shall supervise them. The CTT program shall have
psychiatric disabilities. He/she shall devote a minimum ofyritten procedures for the selection, orientation, in-service
four hours per week for every 20 consumers to providgraining and supervision of volunteers and students.
clinical supervision to program staff.

Level Il CTT programs may reduce clinical supervision Target Population
of staff to not less than 4 hours per week for every 40  Enrollment in all CTT programs shall be limited to
consumers. consumers who are certified by the program physician as
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being in medical need of the services provided in accordangestruments shall conform to formats approved by the
with the Division's approved assessment procedure and mdeivision. Assessments will be conducted with the active
the criteria for enrollment as community support consumerparticipation of the consumer and will be responsive to the
and who require intensive home and community-basedonsumer's goals.

support services because of degree of disability. The The Comprehensive Medical/Psychosocial Evaluation
Division gives priority for enrollment to consumers who are:will include a written summary of the assessment shall be
homeless, inpatients at Delaware State Hospitalcompleted by the consumer's primary therapist and
experiencing recent admissions to psychiatric hospitalizatioexplained to the consumer. The summary of the assessment
or_detoxification facilities, living alone or with others in a shall include the following:

severely dysfunctional or substandard condition, or HIV ¢ Extent and effects of drug and/or alcohol use;
positive. The CTT program shall ensure that no consumeris ¢ Medical, dental, and optometric needs;

denied any benefits or services or is discriminated against on Compliance _with _and response to prescribed
medical/psychiatric treatment;

the basis of age. sex. race, nationality, religion, sexual ™ rent psychiatric symptomatology and mental

orientation, handicap, physical condition or ability to pay. status:
* Recentkey life events; o
Determination of Severity of Disability * Vocational and educational functioning;

*  Current social functioning; and
¢ Conditions of daily living, including housing.

The Division uses the following criteria to make a
determination of severity of disability:
» An established history of rapid deterioration Treatment Planning

An initial written treatment plan shall be developed on

following previous interventions for psychiatric

?tabl':'lﬂi'nq on Axis IV of the DSM IV Multiaxial the date of admission to the CTT program. Within 60 days

System; of admission, following the completion of intake

¢ The global assessment of functioning score on Axisassessments, a comprehensive written treatment plan shall
YOf the DSM IV Multiaxial System; be developed by the consumer's primary therapist and

The degree of clinical risk evidenced by:
1. Severity and interference of refractory

symptoms;
2. Psychosocial dysfunction;

reviewed by the other members of the consumer's treatment
team at a treatment planning and review meeting.

The treatment plan shall include both short-range and
long-range goals, stated in measurable terms and including

3. Impaired judgment; o - . ,

4. Suicidal behavior: criteria for discontinuance of goals. It shall include the

g Disruptive behavior. specific treatment, rehabilitation and support interventions,

- and their frequency, planned to achieve treatment goals. The
Intake consumer's participation in the development of treatment/
—Durinq the intake process, the consumer shall béervice goals shall be documented. With the permission of
informed of: the consumer, program staff shall engage the involvement of

. The program's services and aims: other service providers and members of the consumer's
« The manner_in_which the program operates toSocial network in formulating treatment plans.
ensure that consumers rece.ive the services they neeql; The treatment plan shall be reviewed in full at least
= The program's expectations of consumers regardingvery six months through a clinical case conference. The
their responsibilities; ) . . date, results of the review and any changes in the treatment
¢ How consumers can obtain assistance during an

lan shall be recorded. The case manager, at least one other

emergency or whenever the program offices are closedk : -
+ The program's provisions for _maintaining Member of the consumer's primary treatment team, and a

confidentiality; _ _ clinical supervisor shall meet to discuss his/her progress,
+ Charges for which consumers or a third party mayassess continuing treatment needs and formulate revisions to
be billed; the treatment plan. Treatment plan revisions will be

* The process for appeal and review of problems . - e
consumers’_experience in_regard to the quality and€viewed and signed by the physician.
responsiveness of services provided by program staff.
Consumer Rights
Assessment The provider shall establish a formal process for

A Comprehensive Medical/Psychosocial Evaluationsoliciting consumers' complaints and for reviewing treatment
approved by the Division as a CTT assessment procedudecisions by staff with which consumers disagree.
shall be begun at the time of the consumer's admission to the The provider shall not establish any general conditions
CTT program which shall be completed within 45 days. Thef program participation that limit a consumer's rights to
evaluation shall be conducted by clinicians. Assessmergelf-determination. Each decision to limit the responsibility
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of a consumer regarding normal adult discretion shall be

based on judgments agreed to by a clinical supervisor based

on clinical merit.
The provider

shall _comply with DHSS Policy

* Provide any of the above functions on behalf or in
place of the primary therapist;

* Provide emergency services when the consumer is
in crisis.

Memorandum 46 regarding reporting and responding t%erwces

allegations of abuse and neglect, and to incidents resultingin .
injury or death.

In the CTT program, outreach to consumers and

provision of services according to individual need shall be

The provider shall promote any self-help and mutuagmphasized, with the majority of clinical contacts occurring

support efforts among consumers.

outside of the offices of the program.

Consumers shall be kept informed (as evidenced
through written guidelines and through documentation in
their_clinical records) of their rights and responsibilities
contained in written policies and procedures including
reference to:

* Behavioral expectations and limitations;

« Consumer grievances;

Confidentiality;

Fees;

Appeals of decisions by program staff.

Case Management

A member of the CTT program's clinician and associate
clinician staff shall be designated responsible for
maintaining a primary therapist/case manager _relationship
with each consumer and shall:

* Maintain the clinical file for the consumer to
include:
1. Assurance

completed;
2. Preparation of service plans;

that written assessments are

The CTT program shall provide the following services:

¢ Supportive counseling to help the consumer cope
with and gain mastery over symptoms and disabilities in
the context of daily living;

* Psychotherapy including psychoeducational
therapy, cognitive therapy and psychodynamic therapy;
e 24-hour telephone access and face-to-face
intervention;

+ Direct assistance to ensure that the consumers are
evaluated for eligibility to services, such as:

Medical and dental services;

Decent, safe and affordable housing;

Financial support;

Social services;

Needed transportation.

: Emplovment and vocational services.

Education of the consumer regarding his/her illness
and the effects and side effects of medications
prescribed to regulate it, where appropriate.

* Medication monitoring as follows:
1. Atleast one per month face-to-face assessment

O [ (e N =

by a physician (rationale for less frequent assessment must

3. Documentation of services and response te clinically justified and documented in the consumer's

treatment;
4. Order and completeness.

treatment plan);

2. Staff shall monitor and document consumer

+ Conduct and participate in treatment planning anccompliance in following prescribed medication treatment

case conferences with other staff of the CTT program

and medication effects and side effects;

parent agency and other agencies;
* Maintain a therapeutic alliance with the consumer
and serve as his/her primary therapist;

and/or

3. Administration of medication by any method
the supervision of consumers in the self-

« Refer and link the consumer to all needed serviceadministration of medication must be conducted and

provided outside of the CTT.

documented in conformance with the program's written

e Follow up to ensure that all

needed SerV'Cesmollmes and procedures for medication management.

provided outside of the CTT program are received and
monitor the consumer's benefit from those services;

« Coordinate the provision of emergency services and
hospital liaison services when a consumer is in crisis;

* Coordinate overall independent living assistance
services and work with community agencies to develop
needed resources including housing, employment
options and income assistance;

¢ Support and consult with the consumer's family.

In addition to the above responsibilities of the clinician
who serves as the consumer's case manager, all staff of the
program shall share the following responsibilities for which
they are credentialed for each consumer:

+ Document and keep other staff, clinical
coordinators and the program coordinator informed of
all changes in the consumer's mental or social status;

* Provide for an annual review of the consumer's
physical condition, and develop a means for monitoring
the consumer's access and compliance with treatment
for identified physical problems. Physical problems
should be identified, addressed in the treatment plan
when appropriate, and health maintenance and health
improvement protocols developed.

Social skills training, including:

1. Communication skills;

2. Use of leisure time;

3. Assertiveness and self-control.
¢ Training in activities of daily living, including
individual support, problem-solving, and supervision in
home and community-based settings to assist the
consumer to:

1. Carry out household activities,

including

housecleaning, cooking, shopping and carry out personal
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hygiene tasks; The CTT program shall certify to the Division that
2. Laundry; housing meets the above standards.
3. Manage money within income limits; The DADAMH shall visit a randomly selected sample
4. Use community transportation services; of supported independent living arrangements.
5. Make appropriate use of health and social
services; VII. PSYCHOSOCIAL REHABILITATION CENTER
6. Locate, finance and maintain decent, safePROGRAM STANDARDS
housing; PRC programs shall be operated only by providers of
7. Relate to landlord, neighbors and othersand in conjunction with a certified CTT program.
effectively. The PRC facility shall operate at least 5-days per week
* Provision of support to assist consumers who seekor provision of Medicaid covered rehabilitative services.
employment to get and keep a job through: Medicaid covered rehabilitative services shall be provided at

1. Supportive counseling to_enable the consume[gast from 8:30 a.m. to 1:30 p.m. A substantial period of
to cope with symptoms of mental illness which affect work

consumer participation in the PRC program shall be required
performance; _ , _ for the purpose of crediting the consumer with a full day of
, 2. Assistance with meeting the expectations of theppc services. Partial days shall not be additive for the
job; i i L . purpose of billing for PRC Services.

3. Assistance in communicating with employers/” "the pRC facility shall be organized to provide a
SUPErVISOrS. maximum clinical staff to on-site consumer ratio of 1:10.

+ Provision of support to family and other members gy o hoth PRC and related CTT programs shall meet
of the consumer's social network to assist them and the. - N ’
consumer as documented in the treatment plan to rela&%‘ntlv each morning to review the contacts with and status

in a positive and supportive manner including: of each consumer during the previous day and to plan
1. Education about the consumer's illness ancdcontacts for the current day. A clinical supervisor shall lead

their role in the therapeutic process; the daily meeting.
2. Supportive counseling and education regarding  Staff of both the PRC and the CTT program shall meet
mental health issues and addictions; jointly at least weekly to conduct treatment planning and
3. Intervention to resolve conflict. treatment plan reviews. A schedule of upcoming treatment

plans and reviews shall be maintained. A clinical supervisor

Required Frequency of Continuous Treatment Team anghall lead treatment planning and review meetings.
Community-Based Contact The PRC program shall have a program coordinator

During the first six months following admission, staff who supervises the operation of the center and the services
shall attempt (providing it does not interfere with theprovided by its staff. The program coordinator shall be a
establishment of a therapeutic relationship) to provide thelinician.
consumer with a minimum of five face-to-face contacts per The PRC program shall have among its staff individuals
week in home and community-based settings. After thevho are credentialed to conduct the following clinical skills:
initial six months, a CTT may adjust the frequency andosychoeducational therapy; symptom education and self-
duration of contact according to need to a minimum of onenanagement, vocational assessment and therapy: social
face-to-face contact in a home or community-based settingkills training: and daily living skills training.
per week. At least two thirds of CTT contacts shall occur in ~ When provision of PRC services is recommended, it
locations other than the offices of the program. shall be based on indications of the evaluation by the CTT

program or the licensed Group Home for the mentally ill of

Minimum Standards for Certifying Living Arrangements for deficits in symptom control, social skills and activities of
Continuous Treatment Team Consumers daily living skills that are of sufficient severity to

Consumers living alone or with spouse shall have a&ompromise the consumer's capacity for independent living
living room, a kitchen and bedroom areas totaling aand work. For each deficit identified, the PRC will
minimum of 250 square feet. undertake a comprehensive identification of the consumer's

Housing shall contain modern heating, plumbing andstrengths and needs in relation to his/her functional deficits
electrical systems. Heating shall not be by kitchen stoves @nd of the possible modification of the environments in

portable heating devices. which the consumer needs to function.
Housing shall contain smoke/heat detectors and For consumers enrolled in the PRC program, the
conform to local fire safety codes. treatment plan shall contain specific rehabilitation goals and

Housing shall contain two or more means of egress. interventions related to their participation in the center
Within the bounds of being safe, decent and affordableprogram. The interventions, with their expected frequency
housing shall be of the consumer's choice. and duration, shall be contained within the consumers'
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treatment plans.

The treatment plan shall be prepared @md/or

individual format will provide consumers with

forms approved by the Division.

It shall be signed by théknowledge of the biological,

psychological and social

primary therapist, clinical supervisor and physician.

elements of their illnesses; improve their ability to cope with

The program shall nurture the consumer's control oveand control their symptoms and teach skills associated with

the use of the PRC facility as a recreational and communitgompliance with prescribed medical treatment.

resource. The facility shall be available to consumers as a

drop-in _center, a location for self-help and mutual support

meetings, and a resource to mount community Sservice

projects.

Program staff and consumers shall cooperatively

plan such functions, with maximum opportunity for

consumer involvement in decision making. There shall be a

clear separation between the rehabilitative function of the

center and its role as a hub for CTT program consumers'

social networks.

In the PRC program, rehabilitative therapy will be based

within the facility and focus on the acquisition or relearning

of skills needed for the consumer to live more independently

with the assistance of the CTT program.

The PRC shall provide the following services:

Instrumental Life Skills Therapy Services - individual

and/or group therapy to provide a transitional, individually

time-limited, systematic treatment/training program which

assists consumers toward their optimal level of community

and vocational development.

Utilizing simulated work, the

intent of the service is to assist consumers to understand the

meaning, value, and demands of work and to learn or

reestablish habits and behaviors prerequisite to holding a

job.

* Independent Living Assessment - Work units will

« Control Symptoms - Supportive counseling or
psychotherapy to assist the consumer to understand the
nature _and dynamics of his/her mental illness, to
recognize symptoms, to follow prescribed medication
therapy, and to exercise self-control over symptoms and
environmental factors that affect symptoms.

« Assess/Monitor Well Being - Determination of the
individual's strengths and needs both at intake and
continually throughout the treatment process. Areas of
assessment will include mental status, medication,

general health, self-care, support network, family
consultation, employment capabilities and training
needs.

¢ Medication Education - individual and/or group
contacts with the consumer to assess medication
compliance by non-medical staff according to
DADAMH standards. _After medication counseling
services, compliance assessment will include the
documentation of compliance and medication effects
and side effects and as appropriate reported to
prescribing physician.

+ Alcohol/Drug Abuse Education - services provided
by the interdisciplinary team on individual and group
basis to provide appropriate assessment, referral, and
treatment services as reflected in the program's capacity
to meet the individual needs of the consumer.

Social Skills Training - direct service to the consumer,

be designed to allow the consumer to choose a Wormdividuallv or in small groups, in the context of a planned

function.

The primary goals are to help a consumernd clinically relevant teaching/therapeutic structure to

develop basic work skills, develop co-worker

mprove their capacity to establish social skills in the

relationships, learn to deal with stress related to tas :
: e mmunity.
performance activities and to feel a sense oiéo . uPtersonaI and Social Adiustment Services-

accomplishment and reward to reinforce one's ability in
productive activities. The work units are also designed
to provide basic acquisition of living skills in order to

transfer this knowledge and experience to the
independent community living environments.
* Work Adjustment Skills Training - treatment/

training service utilizing individual and group work to
provide work-related activities to assist individuals in
developing functional capacities, as required, in order to
assist individuals toward their optimum level of
vocational development.

* \ocational Rehabilitation Services to provide a
comprehensive process that systematically utilizes
work, either real or simulated, as a focal point for
assessment and vocational exploration, the purpose of
which is to assist the person in vocational development
and decision making.

« Job Placement Services - will provide assistance to
consumers to identify, obtain and/or maintain
employment commensurate with their vocational,
social, psychological, and medical needs, and their
abilities.

Psychoeducational Therapy Services either in a group

individual and/or group therapy in which functional
skills are developed and maintained and which provide
broad opportunities for valued adult roles in the
community. Treatment planning will be goal-oriented to
maximize the consumer's independent functioning
through the provision of therapy and training in such
areas as self-care, physical and emotional maturation,
socialization, communication, and cognitive, leisure,
and pre-vocational skills.

* Interpersonal Skills Assessment and Development -
direct service to the consumer, individually or in small
groups, in the context of a planned and clinically
relevant teaching/therapeutic structure to develop and
maintain interpersonal relationships, to effectively
represent one's needs and self-interests to others, to
negotiate and resolve disagreements with others and to
develop mutually supportive relationships with peers.

* Recreational Therapy Activities -  social/
recreational services designed to help consumers to
strengthen interpersonal skills and have healthy leisure
experiences which provide a sense of personal
satisfaction.

Activities of Daily Living Training - direct service to the
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consumer, individually or in small groups, in the context of aof two days per week. Attendance will count toward a
planned and clinically relevant teaching/therapeutic structureequirement of five face-to-face contacts per week during the
to build or improve capabilities for performing the first six months following admission. After the initial six
instrumental tasks of independent living. months, like other CTT consumers, those enrolled in PRC
¢ Household Activities Training - training in services shall be provided a minimum of one face-to-face
activities of daily living including individual support, contact in a home or community-based setting per week. At
problem _solving__and _supervision _in _home _and|gat one contact per month shall be in the consumer's home.

community-based settings to assist clients in order t?[h hvsician in th 's treat t rd
carry out personal hygiene tasks: carry out househol¢l€Rrogram physician in the consumers treatment reco

activities including house cleaning. cooking, shoppingmust clinically justify recurrent deviation from these
and laundry; and manage money within income limits. minimum contact requirements.

+ Community Resources Training - use community

fesources such ss _Lansportalon, S0l SSVICCYL RESIDENTIAL _ REHABILITATION _FACILITY
safe, and affordable hou'sinq/ living arrangements; anEROGRAM S_'TANDARDS . -
relate to landlords, neighbors and others effectively. Residential Rehabilitation Facility programs shall
¢ Adult Education - direct service to the consumer,comply with the program standards set forth in the Licensing
individually or_in_small groups, in_the context of a Regulations - Group Home for the Mentally Ill issued by The
planned and clinically relevant teachlnq/therapeuugmaaware) Board of Health.

structure to _improve general knowledge and ; ) L .
qualifications for employment (e.g. GED preparation) or Residential Rehab|I.|tat|on Facmt\_/ programs sha_ll be
self-help  (e.q. financial management and healteonducted only by providers of, and in conjunction with, a
maintenance). Adult Educational Services may bedsroup Home for the Mentally Ill licensed by The (Delaware)
provided in collaboration with the local Adult State Board of Health.

Continuing Education Service in order to promote and

encourage continuation of adult education and
completion of basic skill learning required to maintain X+ ORGANIZATIONAL STANDARDS

community tenure. The Community Support Services program shall
establish an advisory committee which includes program
Community Social Support Services - will be providedconsumers and families of consumers within its
by working with the consumer's family, friends, employer,membership. The function of the advisory committee shall
and others with significant ties to the consumer in order the to ensure consumer and family participation in the
advocate with the consumer in the development oprocess of setting and evaluating the values, mission, goals,
community supports related to locating. applying for, ancobjectives and service strategies of the program and to assist
using resources such as benefit programs; employmetite program in representing its interest to the community in
programs; housing options/resources; assistance witlvhich it operates.
financial management; mental health services; medical, The advisory board shall have by-laws that specify at
dental and other health care services; educationaleast the following:
recreational and social activities. + Its authority and duties;
+ Consumer Advocacy - Supportive counseling to Officers and committees; _
assist the consumer to resolve interpersonal conflict, e.g. Criteria, types, methods of membership;
meeting jointly with consumer and family member to Frequency of meetings; and
resolve a conflict disrupting the stability of the living Attendance requirements.
arrangement; assisting the consumer to analyze and
come to terms with the reasons for termination from Minutes of advisory board meetings shall be kept and
employment; accompanying the consumer to a meetinghall include the following:
with the landlord to negotiate a settlement to a landlord ;
i « Date;
tenant dispute. : _
> . . . Attendance;
* Service Linkage - direct assistance to or on behalf Tobics discussed:
f the consumer in obtaining entitlement and health and -opics ciscussed, .
0 Decisions reached;

social services. . . Actions planned or taken; and
« Resource Management - direct assistance to or on Reports from committees.

behalf of the consumer in obtaining necessities (e.g.
clothing, appliances etc.) and managing funds (e.g.
budgeting, bill paying, etc.).

The facility(ies) within which the CSSP operates shall
meet the following criteria:

Required Freguency of Psychosocial Rehabilitation Center * They shall meet all applicable fire and life safety

. codes;
Homce and Commufmt\é)ggsed antact ted b . ¢ They shall have the appearance of a high quality
onsumers o services operate y_or N iherapeutic environment:

ConiunCtion with a CTT shall attend the program a minimum . Thev shall be accessible to the consumer Served;
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¢ They shall provide a smoke free environment for summary of progress and treatment plan revisions.
non-smokers. * Medication records (on forms prescribed or
approved by the Division) which shall allow for
ongoing monitoring of all medication administered and
the detection of adverse drug reactions. All medication
orders in the consumer case record shall specify the
name of the medication, dose, route of administration,
frequency of administration and names and signatures
of the person administering and the physician
prescribing the medication.

« Discharge documentation in a format prescribed or
approved by the Division to include the following:

, 1. A description of the reasons for discharge;
There shall be a designated consumer record manager

- : ) 2. The consumer's status and condition at
who shall be responsible for the maintenance and security stcharge'
consumer records.

) ) 3. A final evaluation summary of the consumer's
The record keeping format and system for purging shall,,qress toward the goals set forth in the service plan:

provide for consistency, facilitate information retrieval and 4. A plan developed with the consumer regarding
shall be approved by the Division. ~_the consumer's continuing or future service needs.
Consumer treatment records shall be kept confidential ', p,.umentation that the consumer has been
and safeguarded in a manner identical to the requirements of jnformed of client rights, including the right to contest
Section 5161 of Title 16 of the Delaware Code governing the treatment decisions and or practices or otherwise

rights of mental health inpatients. The consumer record €Xxpress grievances regarding program activities.
shall contain the following: 1. Consumers shall be provided with information

. An up-to-date face sheet: regarding the process by which grievances can be addressed.

+ Consumer consent to treatment and consent to any 2. A record of all grievances filed with the
occasion of release of treatment information; program by a consumer shall be included in that consumer's
* Results of all examinations, tests and othefrecord, together with a statement of disposition or resolution.
assessment _information. Assessments shall be
completed on forms approved by the Division;

Reports from referral sources and clinical consults; , )
Hospital discharge summaries; The Community Support Services program shall
¢ Assessments and summary of assessmentmaintain a written procedure manual for its staff. A
according to formats prescribed by the Division; mechanism shall be in place to ensure that the procedure
+ A treatment plan in a format approved by theanyal is updated continuously and that the staff of the

P'VI?:IS? each day during which CSS services ardlfodram are notified promptly of changes. The manual shall

provided, there shall be documentation in the case not@clude:

834

X ADMINISTRATIVE STANDARDS

Consumer Records

There shall be a treatment record for each consumer that
includes sufficient documentation of assessments, treatment
plans and treatment to justify Medicaid participation and to
permit a clinician not familiar with the consumer to evaluate
the course of treatment.

Procedure Manual

section, of the date and time of service provision, the
location of the intervention(s), who rendered services,
the number of units of service, a summary of the
intervention(s) and their relationship to the service plan
and the consumer's condition and response to the
intervention(s). Documentation shall be on forms
prescribed by the Division. Based on record
management policy for the program, daily contact forms
for the previous month shall be moved from the active
treatment record to the consumer's individual permanent
file.

* Weekly progress notes are required for the first 6
months of a client's admission to the program in
addition to a monthly summary progress note; After 6
months the weekly progress note is not required unless
additional intervention services are provided that had
not been identified in the treatment plan. (i.e. crisis
intervention services)

¢ Quarterly documentation of clinical supervision
indicating review of client progress, any changes in
clinical interventions and/or changes in the treatment

plan.
 Documentation of at least semi-annual reviews of

treatment including reassessment of current functioning,

« A statement of the program's values, mission and

objectives;

+ Referral policies and procedures that facilitate
consumer referral;

* Detailed instructions for assessment, service
planning and documentation procedures;

* Policies and procedures for medication
management which shall include, but not be limited to,
the prescribing, storage, handling, distribution,

dispensing, disposing, and recording of medication and
it's use by consumers. Such policies and procedures
shall conform to all applicable rules, regulations and
requirements of the (Delaware) Board of Nursing and,
as applicable, the (Delaware) State Board of Pharmacy.
The medication policy and procedure shall be reviewed
and approved by the program physician and registered
nurse(s).

* Policies and procedures for handling on-call
responsibilities and consumer emergencies;
« Detailed instructions for application
communication with entittement authorities;
 Policies and procedures for sharing of information
about consumers with family members or others;

+ Policies and procedures regarding committing and

to and
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handling financial resources of the program; charge accounts, transactions requiring prior approval,
+ Policies and procedures regarding the management and procedure for acquisition of goods and services
of consumer's funds for whom the program has been requiring bids;

designated payee; « Payroll: i.e., preparation process, pay periods,
¢ Policies and procedures for the receipt, maintenance and approval of time sheets, payroll
consideration and resolution of consumer complaints  register, employee earnings, payment of payroll taxes
and/or grievances regarding treatment decisions and and signatures required on payroll checks, and

practices or other program activities. maintenance of payroll records;
¢ Other policies and procedures as maybe ¢ Petty Cash: i.e., allowable uses, authorization,
promulgated or required by the Division and/or DSS. maximum balance, limits on transactions,
documentation and reconciliation and replenishment of
Financial Management petty cash;

The accounting system of the Community Support > lnternal Controls: accurate and complete books of
account, separation of functional responsibilities,

Services program or parent organization shall be in  financial reports; proper documentation; annual audit;

accordance with generally accepted accounting practices. and bondina for employees handling financial
The Community Support Services program or parent transactions.

organization shall submit an independent annual audit and

management letter prepared by a certified public accountafiersonnel Management _

to the Division within 90 days of the end of the budget =~ The Community Support Services program or parent

period. organization shall maintain an up-to-date Personnel Policies
The program's budget shall be in a format prescribed bg@nd Procedures Manual and make it readily available for

the Division and approved by the Division. Funding shiftsreference by the program staff. State operated programs

within the budget shall be made in accordance with théhall comply with Merit Rules and Labor Contracts. The

financial policies of the Division. Manual will include: _
Procurement of equipment and services for the program ¢ Policies and  procedures _regarding _ equal

shall be made in compliance with the Code of Federal €mPployment opportunity and affirmative action to
Regulations (CFR). include compliance with:

1. The Americans with Disabilities Act and the

~ For Medicaid consumers, the fee paid by DSS/ DMAR, j¢ational Rehabilitation Act of 1973, Sections 503 and 504
will constitute full payment for services rendered. Theprohibitinq discrimination against the handicapped:

Community Support Services program will bill the Division 2. Title VIl of the Civil Rights Act of 1964
for services rendered to non-Medicaid consumers according s hihiting discrimination on the basis of race, color, creed,
to the Medicaid approved rate. In addition, the program W'”sex or national origin:

seek third party reimbursement and will establish a sliding 3. Age discrimination Act of 1975 prohibiting
fee scale for non-Medicaid consumers. The program§iscrimination based on age:

charges, sliding fee scale, collection policies and procedurés 4. Section 402 of the Vietnam Era Veterans

and write-off policies and procedures shall be subject t‘?eeadiustment Assistance Act of 1974 _prohibiting
approval by the Division. Non-Medicaid billings and iscrimination against disabled Vietham Era veterans.
revenue collected shall be reported to the Division and be ,  pgjicies and procedures for interviews and selection
subject to the provisions of DHSS Reimbursement Manual  of candidates including verification of credentials and
for community support services programs. referenpes;

Fee for service reimbursement rates paid by the < Policies and procedures for employee performance

Division and DSS/DMAP are based on the program's 2pPpraisal;

. . .+ A code of ethics;
approved budget and actual costs, and are subject to periodic T conditions and procedures for termination of

monitoring and adjustment as provided for in the  employment;
Reimbursement Manual for Community Support Services ¢ Conditions and procedures for grievances and
Programs. appeals;

The Community Support Services program shall ° Astaff development plan;

intain i licies f " d liability i ¢ Maintenance and access to personnel files which
maintain_insurance policies for_property and liability I gha|| contain employees’ applications, credentials, job

accordance with Division guidelines. descriptions, and performance appraisals, job titles,
The Community Support Services program shall operate train.inq, . Qrientation. salary, staff statement of
in_accordance with a Financial Management Procedure confidentiality. _ _
Manual that shall address the following: L Work hours_ including hours of program operation,
) shifts and overtime compensation.

+  Processing of funds: i.e., procedures for receiving, . Agency policies regarding compensation including:
recording_and depositing _incoming funds and for 1. Salary ranges, salary increases, and payroll

disbursement of funds; d .
+ Purchasing: i.e., establishment and use of agencjyfOCedUres;
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2. Use of persona auomobie for
activities;

progam

3. Reimbursement for work related expenses;
4. Description of employee benefits.

Staff Development Plan
The stdf development plan shall include provisions for
orientation of paid staff, student intems and volunteers and
for continuing education.
Orientation shall i nclude he following:
* Review d these standards;
* Review of the pogram's procedure and pesonnel
manuals;
* Review d DHSSPalicy Memoandum#46;
* Review ofsection 5161 6 Title 16 d the Delaware
Code rgarding safequarding confidentiality.

Staff Development shdl include the following:
¢ An amud plan for continuing education both

through onsite training ard paticipation in _ state,
regiona and nationd programs;
* Provisons for regdarly scheduled clinical

supervision which teach ard enhance the clinical skills

of stff including:
1. Weekly team meetings led by the clinical

supervisor during which assssments, treatmert plans and
progress toward treatment goals are reviewed and stff
receive direction regarding clinical managemer of treatment
issues.

2. Individual, faceto-face sessions between the
clinical supeavisor and dstaff to review cases, asess
performance and give feedback.

3. Individual, side-by-side sessions during which
theclinical supervisor attends clinical sessons conducted by
staff to assess performance, teach dinical skills, and give
feedback.

4. Regular staff corferences at which curent
principles and methods of treatment, rehabilitation and
support services are preserted.

Quality Assurance Progam
The Communty Supmrt Sewices progam shall
repare an annual quality assurance dan which shdl be
subject to approval by the Division. A clinician employed
by the proglam or paent orgarization shal be designated
quality assurance coordinator. The provider shall establish
the following quality assurance mechanisms which shall be
caried out in accordance with the gulity assurance plan: a
concurrent utilization review process a retrospective quality
asurance review process; a process for clinical care
evaluation studies; and a process for self-survey for
compliance with the certification standards.

XI. WAIVER OF PROVISIONS
The Director of DADAMH, at his/her discretion, may
issie_a waiver of any of the requrements of these

certification standards upon the good-cause-shown request
of a program seeking certification/re-certification. Such

request for a waiver must demonstrate that the waiver will
not in any substartial or material manna have a deleterious
effect on the esential quality of services to the consumer.

*  Waivers issued by the Director shall be in writing

and shall specify the maxmum duation ofthe waiver's
effect.
1. Any waiver issued by the Director may be

rescinded at any time at the discretion of the Director and
will be rescinded if deleterious effect on the essential quality
of service to the consumer s evidenced.

2. Extensionsand/or renewals of any waiver shdl
be mae at the Director's discretion.

Outpatient Hospital Prouder Manual

Billing copay Amounts

When hlling the DMAP for he gpropriate co-pay,
complete the UB92 & instructed the Billing Instruction
sedion with the following exceptions:

* Enter the HCPCS m-pay procedure mde (WW102;
- Emergency Room Co-Pay or WW106; - Oupatient Co-
Pay, nat Emergency Room) in form locator (FL) 44. Fam
locator (FL) 42 shold contain the ®@-pay revenue enter
code of "070".

¢ Enter anly theco-pay amourtin form locator (FL) 47.
Do na erter yourusual and customary charge nor add in any
non-allowed charges.

e Attach a copy of the payment voucher if it is
availabe.

Practitioner Provider Marual

Insurance Co-Paynents

DMAP recipients may also be covered by plans suchas
BC/BS's Total Hedth Plwis, CIGNA's Hedthplan of
Delawere-and-Heltheare-of Bdaweare—ete: as well as other
HMOs. Under these kinds of plans, the patients chocse a
primary care physician who providestotal care. The primary
care physician Efers patients to member speciaists when
necessry. There is frequertly a co-pay amount incurred for
all sick office visits, emergency room visits, specialist visits,
etc.

In those instances where a Medicaid recipient is also
covered by aplan for which paymernt of theabovemertioned
co-paysisrequired, the DMAP will cover the gplicable co-
pay amouwts. (co-pays are differentiated from “non-
covered” or “non-allowed’ charges.)

Poliey-
IX. SPECIFIC CRITERIA FOR ORAL SURGEONS
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Denta services, including the extraction of teeth, are
restricted to recipients under twenty-one [21] (through age
20) yearsof age-and-are-generally-provided-by-the Bivision
of Pulic Health(DPH)}DentalClinies—Dental wrvices
whieh—eaﬂmt may be powded by DH%—may—enJy—be

¢ The Dvision of Pubic Hedth (DPH) Detal
Clinics; or

* A private dentist/ord surgeon who is enrolled with
the DMAP.

Referrals to private dertists/ora surgeons may be -are
made by DRH when te sc@e of work equired camot be
provided by tte clinic. Dertal services which cannot be
provided by: DPH mayonly be rendered by a private dertist/
oral surgeon following an evaluation and referra by DPH.
Servicesthat are authorized by DPH mustbe billed directly
to DPH not the DMAP.

Dental services may are also be provided directly to
eligible recipients by private derntistsord surgeons threugh
the ERPSBFDentd-program- Withou a referral from the
DPH dinic. These dental services must be billed to the
DMAP by the enrolled centist/ora surgeon povider. Oral
surgeons who wish to provide dental services are required to

contact EDS, Powder Relations for a copv of the EPSDT

Denta procedues br recipientsage 21 ard over are not
covered in any setting.

Non-Emergency Medica Transportation Provider Manual

Insurance Co-Rymerts

DMAP recipients may also be covered by plans sgh as
BC/BSs Total Hedth Plus, CIGNAs Hedthplan of
Delaware—and—Healthcare—of Ddaware, as well as other
HMOs, etc. Under these kinds of plans, the petients choose
a primay care plysician who provides total care. The
primary care physician ifers paients to member specidists
when necessay. There is frequently a copay amount
incurred for all sick office vidts, emergency room visits,
specialistvisits, dc.

In instances where a Medicaid recipient is mvered by a
plan for which paymernt of the above mentioned co-pays is
required, the DMAP will cover the applicable co-pay
amounts. (co-pay amouns are nat to be confused with "non-
covered" o nonallowed charges)

When billing the DMAP for co-pay amounts, refer to
Appendix A for the Specific Level Il HCPCS preaedure
code for transpotation co-pay.

When hlling the DMAP for co-pay the transportation
provider must complete the HCFA 1500 as instructed in the
Billing Section with the following exceptions:

* Enter the appopriate HCPCS o©-pay procedure
code in block 24D rather than the HCPCS procedure code
for the actual service provided.

* Enter only the co-pay amount in block 24F. Do not
ernter your usud and custonary charge nor add in any non-
allowed targes.

* Leave block 29 blank. Do not enter the capitation
amoun, do nd carry over the co-pay amourt as a balance
due, and do na enter a percertage of te capitation paynent
in an effort to apply it to the service provided.

*  A-copy-of-the paymentvoucher MUST be-attached
to-the HCFA-1500-Attach a copy of the paynent voudher if
it is available.

Gerera Pdicy Manua

Medicaid/Medicare Recipients

Medicaid “Buys-in” Part A and/or Pat B Medicare for
certain eligible recipients. Some of these recipients are
eligible for the whole range of Medicaid services. and
Some, such & QMBs, and SLIMBs, Ql-1s am QI-2s, ae
not SLIMBs and Ql1sareeligible for paymert of their Part
B “buy-in”, and QI-2s ae eligible for payment of a smdl
pat of their Part B “buy-in". SLIMBs, QI —1s, and Ql-2sare
not eligible for payment of DMAP services All are eligible

for the ful range of Medicare srvices Fer—theee—deel

follows:

Part B Services

For services that the DMAP normally cowers, te
amourn paid for the Part B co-insurance and deductible will
be limited to ather: 1) the maximum Medicaid rate for the
service minus the atual Medicare pyment or, 2) the
deductible/coinsurance, whichever is less Zero paynent
will be mae when the Medicare paymert is equal to or
higher than the Medicaid rate. For QMB _recipients, the
service must be covered by Medicare to be considered for
payment by the DMAPR

Part A Services
The amount paid for Pat A services is the full co-
insurance ard deductible
Private Duty Nursing Manual
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Private duy nursing services are provided to the
mgority of Medicad clients through a Managed Care
Organization (MCO). Private duty nursing services are
included in the Diamond State Health Plan, Medicaid’'s
MCO, basic benefit package. Private duty nursing services,
up to 28 hours per week with no addtional hours, are
induded in the basic berefit package provided by Delaware

Healthv Children Proqram 3Fheﬂ+s%m+eny—e+gh%€28)—heu¥s

package: All Medicaid clients who are enrolled with an
MCO must receive private duty nursing services through the
MCO.

This manud reflects the pdicies as they relate to
Medicaid clients who are exemp from maraged care
coverage (see list of those exempt from maraged care
coverage in the Managed Care sectlon of the General

DEPARTMENT OF NATURAL RESOURCES
AND ENVIRONMENTAL CONTROL
DivisSioN OF AIR AND WASTE MANAGEMENT
WASTE M ANAGEME NT SECTION
Statutey Authority: 7 Delaware Code,
Chapter 6 (7 Del.C. Ch. 60)

1. TITLE OF THE REGULATIONS:
Regulations Gowverning Sdid Waste

2. BRIEF SYNOPSISOF THE SUBECT, SUBSTANCE
AND ISSUES:

Revisions are being prgposed to many sections of the
regulations  See attachmet for a section-hy-sedion
synopsis of the substantive changes.

3. POSSIBLETERMS OF THE AGENCY ACTION:
None

4. STATUTORY BASIS OR LEGAL AUTHORITY TO
ACT:
Title 7 Delaware Code Chapter 60

5. OTHER REGULATIONS THAT MAY BE AFFECTED
BY THE PROPOSAL:
None

6. NOTICE OF PUBLC COMMENT:

A public hearing will be held on Thursday, January 7,
1999, from 7:00 p.m. to 1000 p.m in the auditorium of the
Richardson and Rdbbins Building, 89 Kings Highway,

Dover DE.

7. PREPARED BY:
Janet T. Manchester (309 739-3820Na. 12, 1998

Synogpsis of propaed revisions to Regulations Goveming
Sdid Waste

Gereral revisions

* Remove dl time-limited requrements that are no
longer gplicable.

* Revise wordng for purpses of providing
clarification, facilitaing undrstanding, correcting existing
inaccuracies, and eliminating redundarcies.

Section-by-section synopsis of substantive revisions

Section 1: Declaration of Intent
* No substartive changes.

Section 2: Saope and Applicability

* Delete "dry waste disposal facility" from the <ope
of the egulations. For dsposépurposes, DNREC proposes
to require diy waste to be disposed of in ether sanitary or
industria landfills.

Section 3: Definitions
* Provide ddinitions for previously undefined erms.

Section 4:
Proecedures

* Increase the maximum permit duration.

* Require that requests br pemit renewa be
submitted on & application form.

* Makeadistinction between mgor and miror permit
modifications.

* Provide gudance for meeting financial assurance
requirements.

* Provide tht DNREC may require a prmit
applicant to oktain third-pary review of financial assurance
documents.

* Provide for cansistencyin permit application formns.

* Simplify the procedure for moving through the
phases o a sdid wage facility (congruction, operation,
closure) by providing that only one permi is needed, to be
modified & appropriate.

Rermitting Recquirements and Administrative

Section 5: Sanitary Landfills

* Provide for additiond flexibility in siting and
design, provided that the applicant can demonstrate there
will be noincreased risk to public health orthe environment.
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* Provide an option to reduce the 5-foot liner-to- use.
water table separation requirement based on enhanced

ground water protection. Section 9: Resource Recovery Facilities
° Require establishment Of an Action Leakage Rate L4 PI’OVide that not eVery addition or alteration to an
for double liner systems. existing facility requires certification by a P.E.

e Require that the leachate collection system be *® Require third-party quality assurance plan for
designed to prevent the leachate head on the liner frofhanges that potentially impact human health or the
exceeding a depth of 12 inches. environment.

* Provide for the possibility of leachate recirculation
in cells constructed with a composite liner system.

* Require a more protective capping system.

* Provide that DNREC may require reporting on
machine-readable media.

* Clarify the procedures for accomplishing closure
and post-closure care.

Section 10: Transfer Stations
* No changes.

Section 11: Special Wastes Management (Part 1 - Infectious
Waste)

* Delete those definitions that duplicate definitions
contained in Section 3.

* Establish that the term "REGULATED MEDICAL

Section 6: Industrial Landfills i ,
. o . WASTE" is synonymous with the term "INFECTIOUS
* Revise siting requirements to make them MOrg asTE"

consistent with the sanitary landfill siting requirements. ) )

«  Provide for additional flexibility in siting and > Clarify  Small - Quantity  Generator  (SQG)
design, provided that the applicant can demonstrate theggquwements. : .

. T . ) . - Allow to store up to 50 pounds of infectious

will be no increased risk to public health or the envwonmentwaste

* ESt"’,‘b“Sh a comp.osne !mer as the minimum - Delete requirement for Annual Reports from
acceptable liner system for industrial landfills. SQGs

* Provide an qption to. reduce the 5-foot liner-to- e Delete permit requirements that duplicate
water table separa’glon requirement based on enhanc%’quirements contained in Section 4.
ground water protection.

* Require establishment of an Action Leakage Rat&section 12: Severability
for double liner systems. e No changes.

* Require that the leachate collection system be
designed to prevent the leachate head on the liner from SECTION 1: DECLARATION OF INTENT
exceeding a depth of 12 inches.

* Provide for the possibility of leachate recirculation The Delaware Department of Natural Resources and
in cells constructed with a composite or double liner systemEnvironmental Control finds and declares that improper

* Require an assessment of corrective measure§olid waste handling and disposal practices may result in
selection of remedy, and implementation of corrective actionvironmental damage, including substantial degradation of
following confirmation of a contaminant release orthe surface and ground water and waste of valuable land and
exceedance of a performance standard. other resources, and may constitute a continuing hazard to

* Require a more protective capping system. the health and Welfgre of the peo_p]e Qf the Stgte. The
Department further finds that the utilization of solid waste
handling and disposal facilities which are properly located,
designed, operated, and monitored will minimize
environmental damage and protect public health and
welfare.
) It is the intent of the Department to require that solid
Section 7: Transporters waste handling and disposal be conducted in a manner and

* Require subcontractors to carry proof of theynder conditions which will eliminate the dangerous and

* Provide that DNREC may require reporting on
machine-readable media.

* Clarify the procedures for accomplishing closure
and post-closure care.

subcontractor agreement in the vehicle. deleterious effects of improper solid waste handling and
disposal upon the environment and upon human health,
Section 8: Dry Waste Disposal Facilities safety, and welfare.

* Delete this entire section, and reserve it for future  The purposes of these regulations are:

DELAWARE REGISTER OF REGULATIONS, VOL. 2, ISSUE 6, TUESDAY, DECEMBER 1, 1998




840 PROPOSED REGULATIONS

1. To encourage, in all appropriate ways, 1. Disposal on a farm of the agricultural wastes which
recycling, reuse, and reclamation processes, and are generated on the farm or result from the operation of the

2. To implement the provisions of 7 Del. Code, farm, provided that the disposal is conducted in a manner
Chapter 60,the—Belaware—Environmental-Protection—Act that does not threaten human health or the environment.
which directs the Department to put into effect a program for 2. Composting, on a private property, the leaves, grass
improved solid waste storage, collection, transportation¢lippings, and other vegetation originating on the property.
processing, transfer, and disposal by providing that suckor all other composting operations, written approval must
activities may henceforth be conducted only in anbe obtained from the Department prior to commencing the
environmentally acceptable manner pursuant to a perm@omposting operation. To obtain an approval, a person must

obtained from the Department. submit the following to the Department:
a. A written plan of operation sufficient to assure
SECTION 2. SCOPE AND APPLICABILITY the Department that the person understands the principles
and proper methods of composting and has the intention and
A. AUTHORITY capability of applying proper methods and of conducting the
1. These regulations are enacted pursuant to 7 Debperation in a manner that will not pose a threat to human
Code Chapter 66—entited—DBelaware—Environmentalhealth or the environment; and
Proteeton-Aet". b. A written statement of how the applicant

2. These regulations shall be known as "Regulationproposes to use or dispose of the compost.
Governing Solid Waste" and shall repeal the "Delaware 3. Disposal of clean fill.

Solid Waste Disposal Regulation”. 4. Creation of brush piles on the property on which the
material was generated.
B. APPLICABILITY 5. The use of vegetative matter and untreated ground

1. These regulations apply to any person using land orvood products to construct berms on the property on which
allowing the use of land for the purposes of storagethe materials were generated. (Notification must be made to
collection, processing, transfer, or disposal of solid wastehe Department prior to commencing this activity.)
and to any person transporting solid waste in or through the 6. Recycling of solid wastes into specific market
State of Delaware. The following shall be subject to theapplications. Written approval must be obtained from the

provisions of these regulations: Department prior to commencing this activity—~Approval
a. Sanitary landfills wil-be-based—en-demonstration—thatthere—is—an—available
b. Industrial landfills market—for—the—intended—reeyecled—materialo_obtain
e—Bry-waste-dispesalt-facilities approval, a person must submit the following to the
c. Resource recovery facilities Department:
d. Transfer stations a. A written plan of operation describing the types
e. Special wastes handling and quantities of materials that will be accepted at the
f. Transportation of solid waste facility, the processing methods and equipment that will be
g. Storage of solid waste used, and the products that will be produced; and

2. These regulations do not apply to those agricultural b. Documentation demonstrating the existence of

wastes that are subject to regulations promulgated by thearkets for the product.
Division of Water Resources.

3. For—the—purpeses—ofthese—regulations—altiquidd. HMEFABLEFOR COMPLIANCE
wastes-as—defined-herein—arenotregulated—as—selid-wastes. 1. Existing facilities

Liguidwastes-are-subjeettoregulations-promulgated-by the a. -Sanitary-andindustraHandfills
Bivistion-ef-WaterReseurees. All existing facilities must comply with the

For the purposes of these regulations, all wastes defingarovisions of these regulationswust-be-in-cemplianee-with
herein and that are subject to regulations promulgated by thteese—regulations—by—Oectober9:—3993th the following
Division of Water Resources shall not be regulated as soliéxceptions:
wastes. a. Closed facilities or closed portions of facilities

4. These regulations do not apply to any waste whichvill not be required to disturb or replace their cap or cover
meets the criteria of hazardous waste as described in tlsgstem for the purpose of coming into compliance with these

Delaware Regulations Governing Hazardous Waste. regulations.
b. FEacilities currently operating under a permit
C. EXEMPTIONS which does not require a liner and/or a leachate detection
The following activities are exempted from thesesystem will not be required to install a liner or leachate
regulations: detection system in closed or currently active areas for the
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purpose of coming into compliance with these regulations. Control.

b Drywaste-dispesatacilities "AGRICULTURAL WASTE" means carcasses of

An-ewner-er-operaterofan-existing-faeility-shall, poultry or livestock, crop residue, or animal excrement
within—six—menths—ef—enactment—of—Section—8—of—theseawhich is returned to the land for use as a soil amendment.
regulations—folloew—the—procedures—deseribed—n—Section  "AQUIFER" means a geologic formation, group of
4. 2—Al-existingfacilities—must-be-in—compliahee—with formations, or part of a formation capable of yielding a
these—regulations-within-sixmenths-afterthe-date-on-whickignificant amount of ground water to wells, springs or
%Depaﬁn%eﬂ%am%eves%kr&eemp}lmreeplaﬂﬂes%bed insurface water.

"ASTM" means the American Society for Testing and
€ ZFFaHs#ef—s%a%rens Materials.
An-owner-or-operater-of-an—existingfaeHity-shall, "AUTHORIZED REPRESENTATIVE" means the

within—six—menths—of—enactment—of Seetion—10—oftheseperson responsible for the overall operation of a facility or an
regulations—follew—the—precedures—deseribed—in—Sectiomperational unit (i.e., part of a facility), e.g., the plant
4 E2—All-existing—facilities—must-be—in—complianee—with manager, landfill manager, superintendent, or person of
these—regulations-within-sixmenths-after-the-date-on-whickquivalent responsibility.
the—Depaﬁmeni—ams#eves—%kw—eemprree—plan—deseﬁbed in "BOTTOM ASH" means the residue remaining in the
combustion chamber of an incinerator after the combustion
d‘. Resea%e&reeeve%ae’rﬁ%ies of fossil fuels.
An-owner—or-operator-of-an—existingfacility—shall "BUFFER ZONE" means those on-site areas adjacent to
follow—the—procedures—deseribed—in—Seetion—4-B-2- Allthe facility property line which shall be left undeveloped
existing—facilities—mustcome—into—compliahee—with—theseduring the active life as well as the inactive life of the
regulations—in—accordance—with—the—compliance—plan anéhcility.
timetable—approved-by-the Department pursuantte-Section "BULKY WASTE" means items whose large size or
4 D2H2). weight precludes or complicates their handling by normal

2. New facilities and expansions of existing facilities collection, processing, or disposal methods.

All new facilities and all expansions of existing "CAP" or "CAPPING SYSTEM" means the material
facilities shall comply with the provisions of these used to cover the top and sides of a sanitary or industrial
regulations. landfill when fill operations cease.

"CELL" means a discrete engineered area that is

E. Nothing in these regulations shall be construed adesigned for the disposal of solid waste and that is a subpart
relieving an owner or operator of a facility from the of a landfill.

obligation of complying with any other laws, regulations, "CERTIFICATION" means a statement of professional
orders, or requirements which may be applicable. opinion based upon knowledge and belief.
"CFR" means the Code of Federal Regulations.
SECTION 3: DEFINITIONS "CLAY", as a soil separate, means the mineral soll

particles less than 0.002 mm in diameter. As a soil textured

The following words, phrases, and terms as used iglass, "CLAY" means soil material that is 40% or more clay,
these regulations have the meanings given below: less than 45% sand, and less than 40% silt. Clay used as a

“100-YEAR FLOOD” means a flood that has a oneliner or cap should be classifiable as a CL or CH (Unified
percent or greater chance of recurring in any given year or &oil Classification System) with a liquid limit between 30
flood of a magnitude equaled or exceeded once in 100 yeaasid 60, should place above the A-line on the plasticity chart,
on the average over a significantly long period. and should have a minimum plastic index of 15. A clay liner

"ACTION LEAKAGE RATE" means the quantity of should have a cation exchange capacity greater than 15 meq/
liquid collected from a leak detection system of a doublel00 grams and be in the neutral pH range.
liner system over a specified period of time which, when "CLEAN FILL" means a nonwater-soluble,
exceeded, requires certain actions to be taken as describechisndecomposable, environmentally inert solid such as rock,
the Action Leakage Rate response plan approved by theoil, gravel, concrete, broken glass, and/or clay or ceramic
Department products.

"ACTIVE LIFE" means the period of operation "CLOSED PORTION" means that portion of a facility
beginning with the initial receipt of solid waste and ending atvhich an owner or operator has closed in accordance with
the completion of closure activities. the approved facility closure plan and all other applicable

"ACTIVE PORTION" means that portion of a facility closure requirements.
that presently has an operating permit issued by the "CLOSURE" means the cessation of operation of a
Department of Natural Resources and Environmentafacility or a portion thereof and the act of securing such a
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facility so that it will pose no significant threat to human proposed action. This description is used as a baseline for
health or the environment. assessing the environmental impacts of a proposed action.

"CLOSURE PLAN" means written reports and "ENVIRONMENTALLY UNSOUND" means
engineering plans detailing those actions that will be takenharacterized by any condition, resulting from the methods
by the owner or operator of a facility to effect proper closureof operation or design of a facility, which impairs the quality
of that facility or a portion thereof. of the environment when compared to the surrounding

"COMMERCIAL WASTE" means solid waste background environment or any appropriate promulgated
generated by stores, offices, restaurants, warehouses, dederal, state, county or municipal standard.
other non-manufacturing, non-processing activities. "EXISTING FACILITY" means a facility which was in

"CONFINED AQUIFER" means an aquifer containing operation or for which construction had commenced on or
ground water which is everywhere at a pressure greater théefore the date of enactment of these regulations, provided
atmospheric pressure and from which water in a well wilthat the facility was being constructed or operated pursuant
rise to a level above the top of the aquifer. A confinedo all permits and/or approvals required by the Department at
aquifer is overlain by material of distinctly lower the time of enactment. A facility has commenced
permeability ("confining bed") than the aquifer. construction if either:

"CONTAMINANT" means any substance that enters (i) an on-site physical construction program has
the environment at a concentration that has the potential teegun and is moving toward completion within a reasonable
endanger human health or degrade the environment. time; or

"CONTROLLING SLOPES" means slopes on those (i) the owner or operator has entered into
areas of a liner that have a direct influence on the maximumontractual obligations -- which cannot be cancelled or
leachate head, or slopes that are perpendicular to thmodified without substantial loss -- for physical construction
collection laterals. to be completed within a reasonable time.

"DAILY COVER" means a layer of compacted earth, or "EXPANSION" means the process of increasing the
other suitable material as approved by the Department, usedeal dimensions, vertical elevations, or slopes beyond the

to enclose a volume of solid waste each working day. original approved limits of the facility.
"DEPARTMENT" means The Department of Natural "FACILITY" means all contiguous land, and structures,
Resources and Environmental Control. other appurtenances, and improvements on the land, used in

"DIKE" means an embankment or ridge of either naturatesource recovery and/or the treatment, handling,
or man-made materials used to prevent or to control theomposting, storage, or disposal of solid waste. A facility
movement of solids, liquids, or other materials. may consist of several operational units (e.g., one or more

"DISCHARGE" means the accidental or intentionallandfills, cells, incinerators, compactors, or combinations
spilling, leaking, pumping, pouring, emitting, emptying, or thereof).
dumping of a substance into or onto any land, water, or air. "FINAL COVER" means the material used to cover the

"DISPOSAL" means the discharge, deposit, injectiontop and sides of a dry waste disposal facility when fill
dumping, spilling, leaking, or placing of any solid waste intooperations cease.
or upon any land or water. “FLOOD PLAIN” means the lowland and relatively flat

"DISPOSAL FACILITY" means any facility or portion areas adjoining inland and coastal waters, that are inundated
of a facility at which solid waste is intended to be and/or idy the 100-YEAR FLOOD
intentionally placed into or onto any land and at which solid  "FLY ASH" means a powdery residue resulting from the
waste will remain after closure has taken place. combustion of fossil fuels and captured by air pollution

"DOUBLE LINER SYSTEM' means a liner system control equipment prior to exiting the smokestack.
consisting of two liners with a leachate detection and "FREE LIQUIDS" means liquids which readily separate
collection system in between. from the solid portion of a waste under ambient temperature

"DRY WASTE" (formerly called "INERT SOLID and pressure, using any or all of the following tests: EPA
WASTE") means wastes including, but not limited to,Paint Filter Test; EPA Plate Test; EPA Gravity Test.
plastics, rubber, lumber, trees, stumps, vegetative matter, "GARBAGE" means any putrescible solid and
asphalt pavement, asphaltic products incidental teemi-solid animal and/or vegetable wastes resulting from the
construction/demolition debris, or other materials whichproduction, handling, preparation, cooking, serving or
have reduced potential for environmental degradation andonsumption of food or food materials.
leachate production. "GENERATION" means the act or process of producing

"ENVIRONMENTAL ASSESSMENT" means a solid waste.
detailed and comprehensive description of the condition of "GENERATOR" means the producer or the source of
all environmental parameters as they exist at and around tliee solid waste.
site of a proposed action prior to implementation of the "GEOMEMBRANE" means a prefabricated continuous
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sheet of flexible polymeric or geosynthetic material. man-made and/or natural materials or remains unlined and
"GROUND WATER" means any water naturally found which is designed to hold an accumulation of solid wastes.
under the surface of the earth. "LEACHATE" means liquid that has passed through,

"HAZARDOUS WASTE" means a solid waste, or contacted, or emerged from solid waste and contains
combination of solid wastes, which because of its quantitydissolved, suspended, or miscible materials, chemicals, and
concentration, or physical, chemical, or infectiousmicrobial waste products removed from the solid waste.
characteristics may cause or significantly contribute to an  "LIFT" means a completed series of compacted layers
increase in mortality or an increase in serious irreversible, awrithin a cell.
incapacitating irreversible, illness, or pose a substantial "LIMITED TRANSPORTER" means a person who uses
present or potential hazard to human health or thdéve (5) or fewer vehicles to transport solid waste (excluding
environment when improperly treated, stored, transported, anfectious waste and asbestos), which vehicles have a
disposed of, or otherwise managed. Without limitationmanufacturers Gross Vehicle Weight Rating of 26,000
included within this definition are those hazardous wastepounds or more.
described in Sections 261.31, 261.32, and 261.33 of the "LINER" means a continuous layer of impermeable
Delaware Regulations Governing Hazardous Waste. material beneath and on the sides of a landfill or landfill cell.

"HOUSEHOLD WASTE" means any solid waste "LIQUID WASTE" means a waste that contains less
derived from households (including single and multiplethan 20 percent solids or releases free liquids.
residences, hotels and motels, bunkhouses, ranger stations, "LOCAL AGENCY" means any special district,
crew quarters, campgrounds, picnic grounds, and day-usaithority, municipality, county, or any other political
recreation areas). subdivision.

"HYDRAULIC CONDUCTIVITY" means the capacity "MATERIALS RECOVERY FACILITY" means a
to transmit water. It is expressed as the volume of water th&acility at which materials, other than source separated
will move in a unit of time under a unit hydraulic gradient materials, are recovered from solid waste for recycling or for
through a unit area. use as an energy source.

"IMPERMEABLE" means having a hydraulic "MUNICIPAL SOLID WASTE" means household
conductivity equal to or less than 1 x iCem/sec as Waste and solid waste that is generated by commercial,
determined by field and laboratory permeability tests madéstitutional, and industrial sources and is similar in nature to

according to standard test methods which may be correlatdpusehold waste.
with soil densification as determined by compaction test. MUNICIPAL SOLID WASTE ASH" means the ash

"INDUSTRIAL LANDFILL" means a land site at resulting from the combustion of municipal solid waste in a

which industrial waste is deposited on or into the land as filfhermal recovery facility.

for the purpose of permanent disposal, except that it will not "MUNICIPALITY" means a city or town of the State of

include any facility that has been approved for the dispos&lelaware.

of hazardous waste under the Delaware Regulations “NEW SANITARY LANDFILL CELL" means any

Governing Hazardous Waste. municipal solid waste landfill unit which has not received
“INDUSTRIAL WASTE” means any water-borne Waste prior to the effective date of these regulations.

liquid, gaseous, solid, or other waste substance or @ANITARY LANDFILL CELL" has the same meaning as

combination thereof resulting from any process of industry, MUNICIPAL SOLID WASTE LANDFILL UNIT" in the

manufacturing, trade or business, or from the developmeMCRA Subtitle D (40 CFR Part 258) Regulations.

of any agricultural or natural resource. "NEW SOLID WASTE FACILITY" means a facility
“NERT SOLID WASTE”: see “DRY WASTE". which was not in operation or for which construction had not
"INFECTIOUS WASTE": see section 11, Part 1.B for commenced on or before the date of enactment of these

definitions pertaining to infectious waste. regulations. .
"INSTITUTIONAL WASTE" means solid waste that is "ON-SITE" means on the same or geographically
generated by institutional enterprises such as socia$ontiguous property which may be divided by public or

charitable, educational, and government services and thatR§ivate right-of-way. Non-contiguous properties owned by
similar in nature to household waste. the same person but connected by a r|ght-0f-Way which the

"INTERMEDIATE COVER" means a layer of owner controls and to which the public does not have access
compacted earth, or other suitable material as approved [f€ also considered on-site property.

the Department, applied to a partially completed landfill. "OPEN BURNING" means the combustion of solid
"LANDFILL" means a natural topographic depressionWaste without: o o
and/or man-made excavation and/or diked area, formed (1) Control of combustion air to maintain adequate

primarily of earthen materials, which has been lined withtemperature for efficient combustion, o
(2) Containment of the combustion reaction in an
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enclosed device to provide sufficient residence time andmall pieces of wood, excelsior, rubber, leather, crockery,

mixing for complete combustion, and and other waste materials.
(3) Control of the emission of the combustion "RUN-OFF" means any precipitation that drains over

products. land from any part of a facility.

"OPERATOR" means the person responsible for the "RUN-ON" means any precipitation that drains over
overall operation of a solid waste facility. land onto any part of a facility.

"OWNER" means the person who owns a facility orany  "SALVAGING" means the controlled removal of solid
part of a facility. waste from any facility for reuse of the waste material.

"PERMITTEE" means a person holding a permit issued  "SANITARY LANDFILL" means a land site at which
by the Department pursuant to this regulation. solid waste is deposited on or into the land as fill for the

"PERSON" means any individual, trust, firm, joint stock purpose of permanent disposal, except that it will not include
company, federal agency, partnership, corporation (includingny facility that has been approved for the disposal of
a government corporation), association, state, municipalithazardous waste under the Delaware Regulations Governing
commission, political subdivision of a state, any interstatdiHazardous Waste.
body, company, society, or any organization of any form. "SANITARY LANDFILL CELL BOUNDARY" means

"PERSONNEL" or "FACILITY PERSONNEL" means a vertical surface located at the hydraulically downgradient
all persons who work at, or oversee the operations of, a sollanit of the cell. This vertical surface extends down into the
waste facility, and whose actions or failure to act may resulippermost aquifer. "Sanitary Landfill Cell Boundary" has
in noncompliance with the requirements of the Delawarghe same meaning as "Waste Management Unit Boundary" in
Solid Waste Regulations or other regulations under théhe RCRA Subtitle D (40 CFR Part 258) Regulations.
jurisdiction of the State of Delaware. "Sanitary Landfill" has the same meaning as "MSWLF" in

"POST-CLOSURE CARE" means maintenance andhe RCRA Subtitle D (40 CFR Part 258) Regulations.
long-term monitoring of, and financial responsibility for, a "SATURATED ZONE" means that part of the earth's
closed facility. crust in which all the voids are filled with water.

"RECHARGE AREA" means that portion of a drainage "SCAVENGING" means the uncontrolled and/or
basin in which the net saturated flow of ground water isunauthorized removal of solid waste from any facility.
directed away from the water table. "SECRETARY" means the Secretary of the Department

"RECYCLABLE MATERIAL" means a solid waste that of Natural Resources and Environmental Control or his duly
exhibits the potential to be used repeatedly in place of authorized designee.
virgin material. "SETBACK" means the area between the actual

"RECYCLING" means the process by which recyclabledisposal area and the property line which can be used for
materials, which would otherwise be disposed of as solidonstruction of environmental control systems such as
waste, are returned to the economic mainstream in the formin-off diversion ditches, monitoring wells, or scales.
of raw materials or products. "SITE" means the area of land or water within the

"REFUSE" means any putrescible or nonputresciblgoroperty boundaries of a facility where one or more solid
solid waste, except human excreta, but including garbageaste treatment, resource recovery, recycling, storage or
rubbish, ashes, street cleanings, dead animals, offal and sotitsposal areas are located.
agricultural, commercial, industrial, hazardous and "SLUDGE" means any solid, semi-solid, or liquid waste
institutional wastes, and construction wastes. generated from a municipal, commercial, or industrial

“REGULATED MEDICAL WASTE": see Section 11, wastewater treatment plant, water supply treatment plant, or
Part 1.B. for definitions pertaining to REGULATED air pollution control facility exclusive of the treated effluent
MEDICAL / INFECTIOUS WASTE. from a wastewater treatment plant.

"RESOURCE RECOVERY" means the process by  "SOLID WASTE" means any garbage, refuse, rubbish,
which materials, excluding those under control of thesludge from a waste treatment plant, water supply treatment
Nuclear Regulatory Commission, which still have usefulplant or air pollution control facility and other discarded
physical or chemical properties after serving a specifienaterial, including solid, liquid, semi-solid or contained
purpose are reused or recycled for the same or anothgaseous material resulting from industrial, commercial,
purpose, including use as an energy source. mining and agricultural operations, and from community

"RESOURCE RECOVERY FACILITY" means a activities, but does not include solid or dissolved material in
facility that is either a MATERIALS RECOVERY domestic sewage, or solid or dissolved material in irrigation
FACILITY or a THERMAL RECOVERY FACILITY. return flows or industrial discharges which are point sources

"RUBBISH" means any nonputrescible solid waste,subject to permits under 7_Del. Cod€hapter 60, as
excluding ashes, such as cardboard, paper, plastic, metalamended, or source, special nuclear, or by-product material
glass food containers, rags, waste metal, yard clippingss defined by the Atomic Energy Act of 1954, as amended.
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"SOURCE SEPARATED" means divided into its body at which the water pressure is atmospheric. It is
separate recyclable components at the point of generation.defined by the levels at which water stands in wells that

"SPECIAL SOLID WASTES" means those wastes thatpenetrate the water body just far enough to hold standing
require extraordinary management. They include but are netater.
limited to abandoned automobiles, white goods, used tires, "WELL" means any excavation that is drilled, cored,
waste oil, sludges, dead animals, agricultural and industriddored, washed, driven, dug, jetted or otherwise constructed
wastes, infectious waste, municipal ash, septic tankvhen the intended use of such excavation is for the location,
pumpings, and sewage residues. testing, acquisition or artificial recharge of underground

"STORAGE" means the holding of solid waste for awater, and where the depth is greater than the diameter or
temporary period, at the end of which time the solid waste iwidth.

treated, disposed of, or stored elsewhere. "WORKING FACE" means that portion of a landfill
"SUBBASE" means the supporting soil layers beneath avshere waste is discharged, spread and compacted prior to
liner. placement of daily cover.
"SURFACE WATER" means water occurring generally
on the surface of the earth. SECTION 4: PERMIT REQUIREMENTS AND
"THERMAL RECOVERY FACILITY" means a facility ADMINISTRATIVE PROCEDURES
designed to thermally break down solid waste and to recover
energy from the solid waste. A. GENERAL PROVISIONS
"TOPSOIL" means the friable dark upper portion of a 1. Permit required
soil profile that contains mineral substances and organic a. No person shall engage in the construction,
material in varying degrees of decomposition and is capableperation, material alteration, or closure of a solid waste
of supporting vegetation. facility, unless exempted from these regulations under

"TRANSFER STATION" means any facility where Section 2.C, without first having obtained a permit from the
qguantities of solid waste delivered by vehicle areDepartment.
consolidated or aggregated for subsequent transfer by b. No person that is subject to the requirements of
vehicle for processing, recycling, or disposal. Section 7.B or 7.C of these regulations shall transport solid
"TRANSPORTATION" means the movement of solid waste in or through the State of Delaware without first
waste by air, rail, water, over the roadway, or on the groundhaving obtained an appropriate solid waste transporter's
"TRANSPORTER" means any person engaged in th@ermit from the Department.
transportation of solid waste. 2. Public notice; hearing
"TREATMENT" means the process of altering the Within 60 days after receipt of a completed application
physical, chemical, or biological condition of the waste toand all other required information, the Department will give
prevent pollution of water, air, or soil or to render the wastgublic notice and the opportunity for a public hearing as
safe for transport, disposal, or reuse. provided in 7 Del. CodeCh. 60. The cost of the
"UNCONFINED AQUIFER" means an aquifer in advertisement shall be borne by the applicant. A 15 day
which the upper surface of the zone of saturation is atomment period will follow the publication date of each
atmospheric pressure. public notice. If no meritorious adverse public comments
"UPPERMOST AQUIFER" means the geologic are received during this period, and the Secretary does not
formation nearest the natural ground surface that is adeem a public hearing to be in the best interest of the State,
aquifer, as well as, lower aquifers that are hydraulicalljthe Department will enter into the permit approval/denial
interconnected with this aquifer within the facility's propertyphase. If a meritorious request for a hearing is received
boundary. during the comment period, or if the Secretary deems a
"VARIANCE" means a permitted deviation from an hearing to be in the best interest of the State, a public hearing
established rule or regulation, or plan, or standard owill be held as provided in 7 Del. Codeéhapter 60, Sections

procedure, as provided in_7 Del. Co@hapter 60. 6004 and 6006.
"VECTOR" means a carrier organism that is capable of 3. Approval/denial
transmitting a pathogen from one organism to another. The Department shall act upon an application for a

"VEHICLE" means a motorized means of transportingpermit within 60 days after the close of the public notice
something. "Vehicle" includes both the motorized unit anccomment period or upon receipt of the hearing officer's
all containerized units of a conveyance attached thereto. Foeport if a hearing was required. When a final determination
purposes of determining whether a transporter qualifies asis made on an application, the Department shall issue a
"LIMITED TRANSPORTER", motorized units will be permit or send a letter of denial to the applicant explaining
counted. the reasons for the denial.

"WATER TABLE" means that surface in a ground water 4. Suspension, revocation of permit
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A permit may be revoked or suspended for violation ofcontrol devices or procedures.

any condition of the permit or any requirement of this (3) Administrative changes.
regulation, after notice and opportunity for hearing in (4) A change in monitoring or_reporting
accordance with 7 Del. Cod€hapter 60. frequency.

5. Duration of permit (5) The correction of typographical errors.

A permit will be issued for a specific duration which 8. Transfer of permit
will be determined by the Departmenrt——no—ease—will a A written request for the transfer of a permit must be
permitbe-valid-formere-thanfive-years. submitted to the Department at least 15 days prior to the date
a. Solid waste facility operating permits (landfills, of the proposed transfer. The actual transfer will be
resource recovery facilities, transfer stations, incineratorg)ontingent upon the transferee's meeting all Department

shall not be issued for periods greater than 10 years. requirements; until such time, the original permittee will
b. Post-closure permits shall be valid andremain liable regardless of who owns the facility.
enforceable throughout the entire post-closure period. 9. Enforcement
6. Permit renewal a. The Department reserves the right to inspect any

Any person wishing to renew an existing permit shall,site, or any vehicle intended for use in the transportation of
not less than 90 days prior to the expiration date of thatolid waste, before issuing a solid waste permit for the site or
permit, submit a—written—requester permit renewal the transporter.
application form, provided by the DepartmefAthis—+eguest b. The Department may, at any reasonable time,
may-beintheform-ofaletter-butshall-net-be-combined witlenter any permitted solid waste facility or inspect any
ee#espeﬂdeﬂee—reJaHﬂg—te—any—nmaﬁef—e%heHhan—%he—perwehlcle being used in the transportation of solid waste in

order to verify compliance with the permit and these
In the event that the permittee submits a timely+equesegulations.
applicationfor permit renewal, and the Department, through c. The Department may require such reports,
no fault of the permittee, is unable to make a finalinterviews, tests or other information necessary for the
determination on the—reguesapplication before the evaluation of permit applications and the verification of
expiration date of the current permit, the Department may, atompliance with the permit and these regulations.
its discretion, grant an extension of the permit. If the d. Any person using land, or allowing the use of
Department issues an extension, all conditions of the permitand, for the storage, processing, or disposal of solid waste
and all modifications previously requested by thewho violates a requirement of this regulation shall be subject
Department, will remain in effect, for a period of time which to the provisions of Sections 6005, 6013, 6018, and 6025(c)
will be determined by the Department. of 7 Del. CodeChapter 60.
7. Modification of permit 10. Replacement of Contaminated Water Supplies

a. A permittee may request modifications to a If the Department determines, based on information
permit. All such requests must be submitted in writing to the@btained by or submitted to the Department or the Division
Department. of Public Health, that any drinking water supply well has

b. The Department may initiate modification of a become contaminated as a result of the construction or
permit if it finds that the existing permit conditions either areoperation of a solid waste facility, the owner or operator of
not adequate or are not necessary to protect human healtte facility will be required to construct and maintain, at his
and the environment. or her expense, a permanent alternative water supply of

c. Public notice and opportunity for hearing in comparable quantity and quality to the source before it was
accordance with paragraph A.2. of this Section shall beontaminated. Such a determination will be subject to the
accomplished for all major modifications proposed for thereview procedures contained in 7 Del. CoGaapter 60.
permit. _In the event a hearing is requested or deemed 11. Financial Assurance Criteria

necessary by the Secretary, only the permit conditions a. Applicability and effective date
subject to the modification shall be reopened for public The requirements of this section apply to owners
comment. and operators of all solid waste facilities, except owners or

d. Public notice shall not be required for minor operators who are State or Federal Government entities
modifications to the permit. Minor modifications are thosewhose debts and liabilities are the debts and liabilities of the
which if granted would not result in any increased impact oState or the United States.

risk to the environment or to the public health. Minor 2r—TFhe—requirements—of—this—seeton—are

modifications include but are not limited to: effective—immediately—upon—-adeptien,—exeept— the
(1) Changes in operation or design which arereguirements—pertaining—to—sanitary—landfills—beeome

not related to pollution control devices or procedures. effective—-Apri-9-—1995(eron—any—alternate—date—that the
(2) Improvements to approved pollution Federalrequirements—pertaining—to—finaneialassurance for
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MSWiFs-becoeme-effective). the trustee shall furnish to the Department and to the owner
b. Financial Assurance for Closure, Post-Closureor operator, a statement confirming the value of the trust
Care, and Corrective Action fund. Any securities in the trust fund shall be valued at

(1) The owner or operator of a solid waste market value as of no more than 60 days prior to the date the
facility must provide assurance that the financial coststatement is submitted to the Department. If possible, the
associated with closure, post-closure care, and correctiwatement should be submitted during the month that
action can be met throughout the life of the facility untilSchedule A is adjusted annually.
released from these requirements by the Department after Condition 9: The trustee shall make
demonstrating successful completion of compliance with theayments from the fund only as the Department directs to
requirements for each of these activities. provide for the payment for the costs of corrective action,

(2) The mechanisms used to demonstratelosure, and/or post-closure care.
financial assurance under this section must ensure that the Condition 10: After beginning closure,
funds necessary to meet the costs of closure, post-closupest-closure care, or corrective action, an owner or operator
care, and corrective action for known releases will beor other person authorized in accordance with Condition 7
available whenever they are needed. Owners or operatomsay request reimbursements for partial expenditures by
must choose from the options specified in paragraphs (&ubmitting itemized bills to the Secretary. The owner or
through (i) of this section, and comply with any conditionsoperator may reguest reimbursements for partial closure,
noted therein. post-closure care, or corrective action only if sufficient funds

(a) Trust Fund are remaining in the trust fund to cover the maximum costs

Condition 1: The trustee must be an entityof completing the activities for which the trust agreement
which has the authority to act as a trustee and whose trushs established. Within 60 days after receiving bills for
operations are regulated and examined by a Federal or Stagmbursable closure, post-closure care, or corrective action

of Delaware agency. activities, the Secretary will instruct the trustee to make
Condition 2: The trust agreement shall bereimbursements in those amounts as the Secretary specifies
worded as prescribed by the Department. in_writing. Reimbursements will be allowed only if the

Condition 3: The owner or operator shall Secretary determines that the partial or final expenditures are
submit the receipt from the trustee for the initial paymenin accordance with the approved closure, post closure care,
into the trust fund as well as the originally signed duplicater corrective action plan or are otherwise justified. If the
of the trust agreement for Department approval prior t@ecretary has reason to believe that the maximum cost of
receiving solid waste, or in the case of an existing facilityclosure over the remaining life of the facility will be
prior to the cancellation of the existing financial assuranceignificantly greater than the value of the trust fund, he/she
mechanism. may withhold reimbursements of such amounts as he/she

Condition 4: Pay-in periods and amounts deems prudent. If the Secretary does not instruct the trustee
for all solid waste facilities shall be in accordance with those¢o make such reimbursements, he/she will provide the owner
specified in 40 CFR Part 258.74, subsections (a)(2).(a)(3br operator with a detailed written statement of reasons.
(a)(4) and (a)(6) or otherwise acceptable to the Department. Condition 11: Amendments. The trust

Condition 5: Schedule A, attached to the agreement may be amended by an instrument in writing
trust agreement, shall list the facility name and address arekecuted by the grantor, the trustee, and the Department, or
the current cost estimate. Schedule A must relate the truby the trustee and the Department if the grantor ceases to
agreement to the specific facility and obligation(s) beingexist.
assured and shall be updated at least annually to account for Condition  12: Irrevocability and
inflation or other increases to the cost estimate. Costermination. Subject to Condition 11, the trust agreement
reflected in Schedule A shall not be reduced without thehall be irrevocable and shall continue until terminated at the
written consent of the Department. written agreement of the grantor, the trustee, and the

Condition 6: Schedule B, attached to the Department, or by the trustee and the Department if the
trust agreement, shall list the property or money that the fungrantor ceases to exist.
consists of initially. Property must consist of cash or (b) Surety Bond for Payment or Performance
securities acceptable to the trustee. Other property (e.g. real Condition 1: At a minimum, the surety
estate) is not an acceptable payment into the trust fund. = company issuing the bond must be listed in Circular 570 of

Condition 7: Exhibit A, attached to the the U.S. Department of Treasury as qualified in the state
trust agreement, shall list the persons designated by thehere the bond was executed.

Grantor to sign orders, requests, and instructions to the Condition 2: The surety’s underwriting
trustee. limit must be at least as great as the amount of the surety

Condition 8: Annual valuation. Annually, bond.
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Condition 3: The surety bond shall be agency.

worded as prescribed by the Department. Condition 2: The letter of credit shall be
Condition 4: The owner or operator shall worded as prescribed by the Department.
submit the bond and standby trust fund for Department Condition 3: Accompanying letter. The

approval prior to receiving solid waste, or in the case of anwner or operator shall also submit an accompanying letter
existing facility, prior to the cancellation of the existing referring to the letter of credit by number and listing the
financial assurance mechanism. following information: complete name and address of
Condition 5: Standby trust fund. The facility, issuing institution and date, and amount and purpose
owner or operator must establish a standby trust fund, araf funds assured .
the standby trust fund must meet the requirements of these Condition 4. The owner or operator shall
regulations except that initial and annual payments are ngubmit the letter of credit and accompanying letter for
required. Updates of Schedule A, and annual valuatio®epartment approval prior to receiving solid waste, or in the
reporting will not be required until payment is made into thecase of an existing facility, prior to the cancellation of the
trust fund. Payments made under the terms of the sureskisting financial assurance mechanism.
bond shall be deposited by the issuing institution directly Condition 5: The letter of credit must be
into the standby trust fund. irrevocable and issued for a period of at least one year. The
Condition 6: The payment surety bond letter of credit must provide that the expiration date will be
may not be used for corrective actions. automatically extended for a period of at least one year
Condition 7: Under the terms of the bond, unless, at least 120 days before the current expiration date,
the surety may cancel the bond by sending notice dhe issuing institution notifies the Secretary of the
cancellation to the Secretary of the Department, to the SoliBepartment, the Solid to extend the expiration date.Waste
Waste Management Branch, and to the owner and operatordanagement Branch, and the owner or operator of a
least 120 days in advance of cancellation. If the Suretgecision not
cancels the bond, the owner or operator must obtain alternate Condition 6: Once the issuing financial
financial assurance. The Department may draw on thiastitution notifies the Solid Waste Management Branch of
surety bond if the owner or operator has not providedts intent not to extend the Letter of Credit, the owner or
alternative financial assurance within 90 days after receigiperator must, within 90 days, provide alternate financial
by the Solid Waste Management Branch of a notice ofssurance. The Department may draw on the letter of credit
cancellation from the surety. if the owner or operator has not provided alternative
Condition 8: The owner or operator may financial assurance within 90 days.
cancel the surety bond if the Department provides its written Condition 7: Following a determination
consent to do so. The Department will provide such writterby the Secretary of the Department that the owner or
consent when the owner substitutes alternate financiaperator has failed to perform closure, post-closure-care, or
assurance as specified in these regulations or the bondedrrective action when required to do so, the Department
activity has been completed in accordance with thesgay draw on the letter of credit.

regulations. (d) Insurance
Condition 9: The surety shall become Condition 1: The insurer must be licensed

liable on the bond when the owner or operator has failed ttw transact the business of insurance in one or more states or

fulfill the closure, post-closure care or corrective actionbe eligible to provide insurance as an excess or surplus lines

activities as required. Upon notification by the Departmeninsurer in one or more states.

that the owner or operator has failed to perform closure or Condition 2: Captive insurance companies

post-closure care guaranteed by a payment bond, the suretygd risk retention groups cannot be used to satisfy the

shall place funds in the amount guaranteed for the facilityequirements of this section.

into the standby trust fund. Upon notification that the owner Condition 3: Insurance is not an allowable

or operator has failed to perform closure, post-closure cargechanism for demonstrating financial responsibility for

or_corrective action as guaranteed by a performance bondorrective action.

the surety shall either perform the activities guaranteed by Condition 4: The policy must guarantee

the bond or place funds in the amount guaranteed for thiat the funds will be available whenever needed and that the

facility into the standby trust fund. insurer will be responsible for paying out funds to authorized
(c) Letter of Credit persons.

Condition 1: The issuing financial Condition 5: The policy must allow
institution must be an entity which has the authority to issuassignment to a successor owner or operator. Assignment
letters of credit and whose letter of credit operations arenay be conditional upon consent of the insurer provided that
requlated and examined by a Federal or State of Delawaseich consent is not unreasonably refused.
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Condition 6: The policy must provide that secured by insurance, a letter of credit, or other collateral or
the insurer may not cancel, terminate or fail to renew thguarantee, it must have a current rating of Aaa, Aa, A, or
policy except for failure to pay the premium. The automatiBaa, as issued by Moody’s, or AAA, AA, A, or BBB as
renewal of the policy must, at a minimum, provide theissued by Standard and Poor’s on all such general obligation
insured with the option of renewal at the face amount of theonds: or b) Based upon the most recently audited annual
expiring policy. financial statement, a ratio of cash plus marketable securities

Condition 7: If the owner or operator fails to total expenditures greater than or equal to 0.05, and a ratio
to pay the premium, the insurer may cancel the policy bpf annual debt service to total expenditures less than or equal
sending notice of cancellation by certified mail to theto 0.20.

Secretary of the Department, to the Solid Waste Condition 5: The total costs being assured
Management Branch, and to the owner or operator of th#arough a financial test must not exceed 43 percent of the
facility, at least 120 days in advance of the cancellation anlbcal government's total annual revenue. If the local
date of expiration. Cancellation, termination, or failure togovernment assures other environmental obligations through
renew may not occur and the policy will remain in full forcefinancial tests; including those associated with UIC facilities
and effect in the event that on or before the date ofinder 40 CFR 144.62, underground storage tank facilities
expiration, the Secretary of the Department deems thender 40 CFR Part 280, PCB storage facilities under 40 CFR
facility abandoned; or the permit is terminated or revoked oPart 761, and hazardous waste treatment, storage, and
a new permit is denied; or closure is ordered by the Secretadjsposal facilities under 40 CFR Parts 264 and 265; it must
of the Department, or a U.S. District Court or other court ofidd those costs to the closure costs it seeks to assure under
competent jurisdiction; or the owner or operator is named ahis mechanism.

debtor in a voluntary or involuntary proceeding under Title Condition 6: Public Notice. The local

11 (Bankruptcy) USC: or the premium due is paid. government shall place a reference to the closure costs

Condition _8: Prior to requesting assured through the financial test into its next comprehensive
reimbursement from the insurer, owners or operators shannual financial report (CAFR).
submit justification and documentation of the reimbursable Condition 7: Accountants Opinion. A
expenses to the Department for its consent. Certified Public Accountant’s opinion of the local

Condition 9: A copy of the policy shall be governments financial statements for the most recent fiscal
submitted to the Department for its approval prior toyear must also be included in the initial financial assurance
receiving solid waste, or in the case of an existing facilitypackage and annually no later than 90 days after the close of
prior to the cancellation of the existing financial assuranc¢he local government's fiscal year. The opinion must be

mechanism. ungualified and demonstrate that the local government has
(e) Cerperate—otocal Government Financial prepared its financial statements in accordance with the
Test_.and Guarantee requirements of the General Accounting Standards Board
Condition 1: Financial tests and Statement 18.
guarantees shall not be used for assuring funds for post- Condition 8: Chief Financial Officer letter.
closure periods or corrective actions. The Chief Financial Officer must include a letter
Condition 2: Guarantees shall be wordeddemonstrating that the local government has complied with
as specified by the Department. Conditions 3. 4, 5, and 6. The CFO letter shall be submitted

Condition 3: A local government is not to the Department as part of the initial financial assurance
eligible to assure its obligations by this mechanism if it: ispackage and annually no later than 90 days after the close of
currently in default of any outstanding general obligationthe local government'’s fiscal year.
bonds: or has any general obligation bonds rated lower than Condition 9: If, at the end of any fiscal
Baa as issued by Moody’s or BBB as issued by Standard angar, the local government fails to meet the financial test
Poor’s; or operated at a deficit equal to five percent or moreriteria required by conditions 3, 4, or 5, then the local
of total annual revenue in each of the past two fiscal years; @overnment shall send, within 90 days, by certified mail,
received an adverse opinion, disclaimer of opinion, or othenotice to the Secretary of the Department and to the Solid
gualified opinion from the independent certified public Waste Management Branch, that they intend to provide
accountant (or appropriate state agency) auditing itglternate financial assurance as required by these
financial statement, and the Department deems the reasoegulations. The local government shall, within 210 days
for the qualification as significant. following the close of the fiscal year, obtain alternative

Condition 4: Bond Rating/Financial Ratio financial assurance that meets the requirements of these
Alternatives. The local government must meet one of theegulations.
following two financial tests: a) If the local government has Condition 10: The guarantee, approved by
outstanding, rated, general obligation bonds that are nohe Department, must be effective prior to the initial receipt
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of waste or in the case of an existing facility, prior to theto the Department as part of the initial financial assurance
cancellation of the existing financial assurance mechanism.package and annually no later than 90 days after the close of
Condition 11: The guarantee shall remainthe guarantors fiscal year.

in _force unless the local government sends notice of Condition 9: Accountants Opinion. A
cancellation by certified mail to the Secretary of theCertified Public Accountant’s opinion of the guarantors
Department and to the Solid Waste Management Branclinancial statements for the most recent fiscal year must also
Such notice shall be given at least 120 days in advance of the included in the initial financial assurance package and
cancellation. Within 90 days of receipt of this notice ofannually no later than 90 days after the close of the
cancellation by the Solid Waste Management Branch, thguarantor’s fiscal year. The opinion must be unqualified (not
local government shall provide alternative financialmodified by conditions or reservations) and demonstrate that

assurance acceptable to the Department. the firm has prepared its financial statements in accordance
(f) Corporate-ertocal-Governmeminancial with generally accepted accounting principals  for
Test andGuarantee corporations.

Condition 1Financial tests and guarantees Condition 10: Special Report. In the
shall not be used for assuring funds for post-closure perio@dent that the CFO does not use financial test figures directly
or corrective actions. form the annual statements provided to the Securities and

Condition 2Guarantees shall be worded as Exchange Commission, then a special report from an
prescribed by the Department. independent accountant shall be required. In the report, the

Condition 3: A resolution agreeing to the Certified Public Accountant must confirm that the data used
terms and conditions of the guarantee and signed by the the CFO letter was appropriately derived from the audited,
guarantor’s board of directors shall be attached to thgear-end financial statements.
guarantee. Condition 11: Incapacity. The guarantor

Condition 4The guarantor must be the shall notify the Secretary of the Department and the Solid
direct or higher tier parent company of the owner olWaste Management Branch by certified mail of the
operator, or a firm whose parent corporation is also theommencement of a voluntary or involuntary proceeding
parent corporation of the owner or operator. under Title 11 Bankruptcy, USC, naming the guarantor,

Condition 5: Minimum size requirement. owner or operator of the facility as debtor, within 10 days
The guarantor must have a tangible net worth equal to thafter commencement of the proceeding.
sum of the costs they seek to assure through a financial test, Condition 12: If, at the end of any fiscal
plus $10 million. The costs that the guarantor seeks to assuyear, the guarantor fails to meet the financial test criteria
are equal to the current cost estimates for closure, postequired by conditions 5, 6, or 7, then the guarantor shall
closure care, corrective action, and any other environmentakend, within 90 days. by certified mail, notice to the
obligation assured by a financial test and/or corporat&ecretary of the Department, to the Solid Waste
guarantee by the guarantor (including other landfills or solidManagement Branch, and to the owner or operator, that
waste facilities; PCB storage facilities; underground storagguarantor intends to provide alternate financial assurance as
tanks; hazardous waste treatment, storage, disposal facilitiegquired by these regulations. Within 120 days of such fiscal

or underground injection control program facilities). year, the guarantor shall establish such financial assurance
Condition 6: Bond Rating/Financial Ratio unless the owner or operator has done so.
Alternatives. Guarantors must meet one of the following Condition 13: Within 30 days of being

three financial tests: a) A most recent bond rating no lowenotified by the Department that a determination has been
than Baa as issued by Moody’s or BBB as issued bynade that the guarantor no longer meets the requirements
Standard and Poor’s. b) A leverage ratio of less than 1.8tated in Conditions 5. 6, or 7, the guarantor shall establish
based on the ratio of total liabilities to tangible net worth. cllternate financial assurance in accordance with these
A profitability ratio of greater than 0.10 based on the sum ofeqgulations.

the net income plus depreciation, depletion and amortization, Condition 14: The guarantee, approved by
minus $10 million, to total liabilities. the Department, must be effective prior to the initial receipt
Condition _ 7: Domestic _Assets of waste or in the case of an existing facility, prior to the
Requirement. Guarantors must have assets in the Unitegncellation of the existing financial assurance mechanism.
States at least equal to the costs they seek to assure through a (9) StateDepartmentApproved Mechanism.
financial test (costs include those reported for Condition 5). (h) State Assumption of Responsibility.
Condition 8: Chief Financial Officer (i) Use of Multiple Financial Mechanisms (any
letter. The Chief Financial Officer must include a lettercombination of the options listed above).
demonstrating that the guarantor has complied with (3) The language of the financial assurance

Conditions 4, 5, 6, and 7. The CFO letter shall be submittechechanisms listed in this section must satisfy the following
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criteria: maintained at the facility.
(a) They must ensure that the amount of funds d. Cost Estimate for Post-Closure Care
assured is sufficient to cover the costs of closure, post- (1) The owner or operator of a solid waste facility
closure care, and corrective action for known releases whdor which post-closure care is required must demonstrate
needed. financial assurance for the cost of thirty (30) years of post-
(b) They must ensure that funds will be closure care. The owner or operator must submit to the
available in a timely fashion when needed. Department a detailed written estimate, in current dollars, of

(c) They must be obtained by the owner orthe cost of hiring a third party to conduct post-closure care
operator by the effective date of these requirements or pridor the solid waste facility in compliance with the post-
to the initial receipt of solid waste, whichever is later, in theclosure plan. This estimate must be based on the most
case of closure and post-closure care, and no later than 188pensive costs of post-closure care during the post-closure
days after the corrective action remedy has been selectezhre period. The owner or operator must also notify the
until the owner or operator is released from the financiaDepartment in writing that the estimate has been placed in

assurance requirements. the records to be maintained at the facility.
(d) They must be legally valid, binding, and (2) During the active life of the solid waste facility
enforceable under State law. and during the post-closure care period, the owner or

(4) Upon request by the Department, the applicanbperator must annually adjust the post-closure cost estimate
or permittee shall provide a third party review of thefor inflation and other applicable factors.
financial assurance documents submitted. The third party (3) The owner or operator must increase the post-
review must certify to the Department that the financialclosure care cost estimate and the amount of financial
assurance documents as submitted by the applicant assurance provided if changes in the post-closure plan or
permittee meet the requirements of Section 4.A.11.b(2) ofolid waste facility conditions increase the maximum costs
these requlations, and be sealed and signed by a Certified post-closure care.

Public Accountant duly registered in Delaware. (4) The Secretary may approve the reduction of the

(5) The application shall not be deemed completegost-closure cost estimate and the amount of financial
until and unless the applicant has complied with Sectiomssurance provided if the latest cost estimate is significantly
4.A.11.b(4) of these regulations as specified above. less than the maximum costs of post-closure care remaining

c. Cost Estimate for Closure over the post-closure care period. The owner or operator

(1) The owner or operator must submit to themust submit to the Secretary in writing the justification for
Department a detailed written estimate, in current dollars, afhe reduction of the post-closure cost estimate. Any changes
the cost of closing the facility that is consistent with thein the amount of financial assurance must also be placed in
closure plan developed in accordance with the closurthe records to be maintained at the facility.
requirements for that type of facility. The estimate must e. Cost Estimate for Corrective Action
equal the maximum cost of closure at any time during the (1) An owner or operator of a solid waste facility
active life of the facility. The owner or operator shall alsorequired to undertake a corrective action program must
notify the Secretary in writing that the estimate has beesubmit to the Secretary in writing a detailed written estimate,
placed in the records to be maintained at the facility. in current dollars, of the cost of hiring a third party to

(2) Until final closure of the facility, the owner or perform the corrective action. The corrective action cost
operator must annually adjust the closure cost estimate fastimate must account for the total costs of corrective action
inflation, facility expansions, and any other applicableactivities as described in the corrective action plan for the
requirements which impact the cost of closure. entire corrective action period. The owner or operator must

(3) The owner or operator must increase the cosalso notify the Secretary that the cost estimate has been
estimate and the amount of financial assurance provided fglaced in the records to be maintained at the facility.
closure if changes to the closure plan or facility conditions (2) The owner or operator must annually adjust the
increase the maximum cost of closure at any time during thestimate for inflation and any other applicable factors until
remaining active life. the corrective action program is completed.

(4) The Department may approve reduction in the (3) The owner or operator must increase the
amount of financial assurance provided for closure if thecorrective action cost estimate and the amount of financial
latest cost estimate is significantly less than the maximurassurance provided if changes in the corrective action
cost of the current closure plan. The owner or operator mugrogram or facility conditions increase the maximum costs
submit to the Secretary in writing the justification for the of corrective action.
reduction of the closure cost estimate and the amount of (4) The Secretary may approve reduction of the
financial assurance. Any changes in the amount of financi@mount of the corrective action cost estimate and the amount
assurance must also be placed in the records to ké financial assurance provided if the cost estimate exceeds
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the maximum remaining costs of corrective action. The (5) A construction guality assurance plan

owner or operator must submit to the Secretary in writing the Fhis—+eportshall-beprepared-and-sighed-by a
justification for the reduction of the corrective action costPrefessienal—Engineer—registered—in—Belaware—and- shall
estimate. The owner or operator must also notify theénelude—a—deseription—efthe—manner—in—which—quality
Secretary in writing that the amended amount of financiahssurance—will-be—carried—out-during-the—censtruction and
assurance has been placed in the records to be maintainedrstatation-of all-designfeatures.

the facility. e. A hydrogeological assessment
A hydrogeological investigation must be performed
B. APPLICATION PROCEDURES FOR SANITARY atthe proposed site and approved by the Department before

AND INDUSTRIAL LANDFILLS a construction permit will be issued. This investigation shall

INew-faciities include a series of test borings and wells, constructed to a
a—Censtraetion depth and in a number sufficient to identify:

1. Application (1) The occurrence and characteristics of the
Any person desiring te-ebtair—a—permit construct or  unconfined and first confined aquifers,

operatea sanitary or industrial landfill or cathust submit a (2) Ground water flow directions,

letter of intent to the Department. The letter should indicate (3) Ambient ground water quality,

the projected design and usage of the proposed facility. The (4) Potential pathways of contaminants to

letter of intent shall be followed by the submission, by thepoints of ground water discharge,

applicant, of the following additional information: (5) Approximate ground water flow rates and

a. -Apphecationto-Censtructa-Selid-WasteFaeility travel times from the facility to points of discharge

A Solid Waste Management Facility Applicatiodierm  (including wells and/or surface water).

provided by the Department. In addition, delineation of the anticipated maximum
b. Proof of ownership of the property. If the elevation of the seasonal high water table shall be provided.
applicant does not own the property, a copy of the lease This investigation and report shall be signed by a
agreement and the ownersirreveegiBemission to conduct Professional Geologist registered in Delaware.
the proposed activity on the property must also be submitted. f. An environmental assessment
c. A plan of operation An environmental assessment shall be performed to
This shall include the following: provide a detailed analysis of the potential impact of the

(1) A narrative description of the type of proposed facility on the environment. Factors to be
facility and of the solid waste handling and disposalconsidered include:

procedures to be used, Air quality
(2) A narrative explaining the methods and Water quality
schedule for operation, modification, use, and maintenance Stream flow
of the various components of the facility, Fish and wildlife
(3) A description of the proposed monitoring Plants
methods, Threatened or endangered species
(4) A description of the proposed methods for Water uses
controlling noise, litter, odors, insects, and rodents, and Land use
(5) A contingency plan to be implemented in Aesthetics
case of emergency (e.g., a fire, explosion, or spill that Traffic
threatens public health and safety or the environment). Public health and safety
d. An engineering report Cultural, recreational, and natural areas
This report _shall be prepared and signed by a Historic sites
Professional Engineer registered in Delaware ahdll Social and economic factors.
include the following: If the applicant or the Department determines that
(1) Descriptions and specifications of all the proposed facility may cause a threat to human health or
proposed design features, the environment, the applicant must provide a written
(2) A description of the proposed installation explanation of how he or she plans to mitigate the potential
methods and procedures, harm.
(3) A schedule of events for construction of the g. Topographical and site location maps
facility, This shall include a topographical map or series of

(4) Proposed design capacity in both tons andnaps on a scale satisfactory to the Department but in no case
cubic yards per day, and projected life expectancy of thkess than one inch equal to 400 feet, showing topographic
facility, elevations surveyed with reference to mean sea level, and
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any necessary narrative descriptions, including but notonstruction guality assurance engineer, who must be a
limited to the following: Professional Engineer registered in Delaware. The permittee
(1) The legal boundaries of the property asshall not place solid waste into the newly constructed landfill
determined by a survey performed by a registered surveyoor cell until the Department has provided its written
the names of the present owners of the proposed site andmaftification that the construction and the final report meet
all adjacent lands; and a description of all title, deed, othe requirements of the permit and the Delaware Regulations

usage restrictions affecting the proposed permit area. Governing Solid Waste.

(2) The boundaries of the facility over the 3. Closure
estimated total life of the proposed operation, including the a. Any person wishing te-ebtain—a—clesure—permit
boundaries of land that will be affected in each sequence ghodify their current permit to allow closure of a facility or
disposal activity. part thereofmust submit the following to the Department at

(3) The boundaries of land where solid wasteleast 180 days prior to the projected date when wastes will
will be stored at any time over the estimated total life of theno longer be accepted:

proposed operation. (1) Notification of intent to close,

(4) The locations and names of all water supply (2) Closure plan as described in Section 5.J.3
wells or surface water intakes within 1/4 mile of the disposabr 6.J.3, as appropriate,
site boundaries. (3) Post-closure care plan describing how the

h. Proof that all applicable zoning approvals and alrequirements of Section 5.K or 6.K (as appropriate) will be
appropriate federal, state, and local environmental permitet.

have been obtained. b. If the Department determines that the closure
i. Closure plan as described in Section 5.J.3 or 6.J.31lan_and supporting documents are sufficient to ensure
as appropriate. closure, it will modify the permit to allow closure to be

j- Proof of financial responsibility for closure and performed. The owner or operator of the landfill shall not
post-closure care, as described in Section 4.A-3+—b-and dommence closure of the landfill or cell without first
k. Proof that the facility meets the siting criteria obtaining the necessary permit modifications

required by Section 5.A. or 6.A. c. After closure has been completed, the permittee
I. Any other related reports, data, maps, orshall submit a final report for the Department’s approval.
information that the Department requires. The final report shall certify that the closure of the landfill or

b—Operation cell was completed in accordance with the closure plan to

A-facility-constructedpursuant-toe-a-ConstruetionPermitinclude  the  Construction  Quality Assurance Plan,
issued-undertheseregulationsmay-eperate-fora-90-day triednstruction and material specifications, and design
period—after—eonstruction—is—ecomplete—provided- thedrawings. The final report shall be certified correct by the
ConstructionPermitisstilvahd-during-thatperied. construction quality assurance engineer, who must be a

Atthe-end-of the-trial-operatingperied;-thefaeility-may Professional Engineer registered in Delaware. The landfill
continbe—to—operate—onlyiHanOperatingPermit-has-beear cell shall not be considered closed until the Department
obtained—Fo—ebtain—an—Operating—Permit—the—ewner ohas provided its written notification that the closure has been
operater-must-submit-thefollowing-te-the-Bepartment-prioraccomplished in accordance with the solid waste permit and

to-enteringhte-the 90-day-tralperod: these regulations.
&) Netfieationotntentto-commence-operation. d. Facilities entering the Post-closure period will be

2) Revisions-er-updates—ofreports-erinformationissued a post-closure permit based upon the approved post-
submitted-with-the-Applicationto-Construeta—Selid-Wasteclosure plan, monitoring requirements, gas and leachate
FacilityHrequired-by-the Bepartment. control, maintenance, and corrective actions (if required).

2. Construction and Operation 2—Existing-faciities

a. The applicant shall not commence construction a—AnRy-persen-desiing-to-continde—eonstrueton or
of the landfill or cell until the Department has issued thesperation-ef-a—sanitary-or-industriaHandfil—eenstruetion or
solid waste permit required by these regulations. operation-ofwhich-was-being-conducted-pursuanttoapermit

b. After construction has been completed and priotissued-underthe-Delaware-Selid-Waste-Dispesal-Regulation,
to the placement of solid waste, the permittee shall submit mrust-within-six-menths—after-the-date-of-enactment-of-these
final report for the Department’'s approval. The final reportregulations;,—submit-to-theDepartmenta—repert—explaining
shall certify that the construction of the landfill or cell washew—the—facility—will-be—broughtinte—ecompliance—and a
completed in accordance with the engineering report téimetablefor-attaining—compliance—Thepreposed-schedule
include the Construction Quality Assurance Planand-methods—forattaining—compliance—will-be—subject to
construction and material specifications, and desigibepartment-approval—Thefacility-must-be-in—ecomphance
drawings. The final report shall be certified correct by thewith-these—regulations—within—six-months—afterthe—date on
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SMW&S&&F&GH&y—H—Feth%ed—by—m&Depaﬁment D. APPLICATION PROCEDURES FOR RESOURCE
RECOVERY FACILITIES

Aﬁy—peren—wrSMHg—te—eb%am—a—elesu%e—pemm{—must “+—Newfacilities

submitthe-followingte-the-Bepartment: a—Censtructionand-operation
) Netifieation-of-intent-to-clese. Application
{2)-Clesure-plan-as-deseribedin-Seetion8.H.3. Any person desiring te-ebtair-a-permitdonstruct-and/
3y Clesurescheddle. or operate a resource recovery facility must submit a letter of
2. Existingfacilities intent to the Department. The letter should indicate the

a—Any-person-disposing-ef-dry-waste pursuant-to aprojected design and usage of the proposed facility. The
apprevaHetterwhich-is-in-effectat the- time-of-enaetment ofetter of intent shall be followed by the submission, by the
theseregulations-must-withinsix-menthsafterenacetment applicant, of the following additional information:
Section-8;-de-one-ef-thefellewing: a. A Solid Waste Management Facility Application,
H—-Submitall-eftheitemslistedin—Seetion provided by the Department.
4-Claareportexplaining-how-thefaciity-will-be-breught b. Proof of ownership of the property. If the
into-compliance-with-theseregulations—and-a-timetable foapplicant does not own the property, a copy of the lease
attaining-compliance—The-compliancerepert-and-timetablagreement and the ownersirreveegiemission to conduct
will-be-subjeetto-Department-approval—Fhefaciity-must behe proposed activity on the property must also be submitted.
recomphance-with-theseregulatiens-within-shxonths-after c. A plan of operation
the-date-on-which-the Department-approvesthe—cempliance This shall include the following:
report-and-timetable. (1) A narrative description of the type of
B—Submit—written—netification—efintent-to facility and of the solid waste handling and disposal
close-thefacility,—immediately—cease—aceepting—waste, angrocedures to be used.
submit-a-closureplan-coensisting-ef-the-fellewing: (2) A narrative explaining the methods and
{a—A—deseription—of—the—methoeds, schedule for operation, modification, use, and maintenance
procedures—and—processes—that—will-be—usedte—¢lese tloé the various components of the facility. This shall include
facility-in-aceordance-with-theclosure-performanecestandard description of the procedures for facility start up and for
m—SeeHeﬂs—&H—l—and—&HA—aﬂd—a—sehedﬁle—feFeempletlomheduled and unscheduled shut down operations.
(3) A description of the solid wastes that will
{by-A—deseription—of-thefinal-eoverthat be accepted at the facility, the manner in which recyclable
will-be-apphedand-a-discussien-ef-how-thefinal-eover willcomponents will be removed from the solid waste stream,
achieve-the-ebjeetives-of-Seetion-8-H. 1. the markets for these recyclable materials, and the proposed
{e)—A—desecription—eof—other—aetivities  disposition of the non-recyclable components and residuals.
neecessary—to—satisty—the—elosure—perfermance—standard, (4) A description of the proposed monitoring
neluding—butnetlimited—totheremeval-or-dispesal-of allmethods.
non-landfilled—wasteslocated—on—site{e-g—wastes- from (5) A description of the measures that will be
fandfilrun-effcollectionponds). used to ensure that unauthorized and unwanted solid wastes
{&)—A—topegraphical—map—ef—the—site are prevented from entering the facility.
shewing-the-propesed-pest-closure-elevations-withreference (6) A description of the personnel training
to-mean-sealevel. program, including training that will be provided to ensure
{e)r-An-estimate—of-thecoest-of-elesing-the compliance with Sections 9.D.2.e and 9.D.2.g of these
faeility- regulations.
H-A-deseription—of-the—mairteranee—that (7) A description of the proposed methods for
wil-beperformed-atthe-site-afterclosure-iscompleted. controlling noise, litter, odors, insects, rodents, dust, fires,
{gr-A—deseription—of-the—planned-uses of and explosions.
the-preperty. (8) A detailed contingency plan to be
Fhe—elosure—plan—will—be—subjeet- to implemented in case of an emergency such as a spill,
Department—approval—Closure—must—be—earried—out imccident, or explosion.

accordance-with-the-approved-clesureplan. d. An engineering report
b—Any—persen—who,—at-the—time—-ofenactment of This shall include the following:
Section-8-of-theseregulationsistrthe-precess-ofelesing a (1) A drawing or drawings showing the
facility—in—accordance—with—a—elosure—plan—that has—beecomplete layout of the proposed facility.
approved—by—theDepartment—may—coemplete—elesure in (2) Mass and energy balances, including
aceordance-with-thatplan. calculations and pertinent facts relating to the development
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of these balances. include, but are not necessarily limited to:
(3) Descriptions and specifications of all Air quality
proposed design features that the engineer has provided to Water quality
the owner of the facility. Water uses
(4) A description of the proposed installation Land use
methods and procedures. Soil quality
(5) A plan for third-party quality assurance for Traffic
the construction and installation of components of the Public health and safety
facility that will be used in the processing, handling, and/or Cultural, recreational, and natural areas
monitoring of solid waste. Social and economic factors.
(6) A schedule of events for construction of the If the applicant or the Department determines that
facility. the proposed facility may cause a threat to human health or
(7) Proposed design capacity per day, and lifehe environment, the applicant must provide a written
expectancy of the facility. explanation of how he or she plans to mitigate the potential
(8) A description of potential safety hazards harm.
and methods of control. i. Topographical and site location maps
(9) An analysis of the concept of the facility's This shall include a topographical map or series of
expansion at a later date, if and when deemed necessary tmaps on a scale satisfactory to the Department but in no case
the Department. less than one inch equal to 400 feet, showing topographic
(10) An identification of possible ground water elevations surveyed with reference to mean sea level, and
and surface water discharges. any necessary narrative descriptions, including but not
e. A recycling analysis limited to the following:
This analysis shall consist of the following: (1) The legal boundaries of the property as
(1) Identification of available and potential determined by a survey performed by a registered surveyor;
markets for recovered recyclables. the names of the present owners of the proposed site and of

(2) An evaluation of the impact that alternative all adjacent lands; and a description of all title, deed, or
source separation/recyclables recovery programs could hausage restrictions and all easements affecting the proposed
on the facility. If a thermal recovery facility is the subject of permit area.
the application, this shall include an engineering analysis of (2) The boundaries of land where solid waste
the BTU value of the solid waste before and after recyclablewill be stored at any time over the estimated total life of the
recovery for the proposed life of the project to determine iforoposed operation.
increases in recycling activities will necessitate changes in (3) The locations and names of all water supply
facility size and capacity. wells or surface water intakes within 1/4 mile of the site

f. A plan for sampling, analysis, and disposition of boundaries.
the ash generated by the facility (for thermal recovery j- Proof that all applicable zoning approvals have
facilities only). The plan shall include a strategy for ashbeen obtained and application has been made for all
testing during the test burn phase of construction. Testingppropriate federal, state, and local environmental permits.
shall be in accordance with Delaware's Regulations k. A conceptual closure plan. This shall address the
Governing Hazardous Waste or any testing protocoitems listed in Section 9.E.3 to the extent possible at the time
developed by the Department or by the EPA after the date of initial permit application and shall be revised and updated
enactment of these regulations. The plan also shall includeas necessary to reflect changes in plans that will affect the
proposal for treatment and/or disposal of the ash. Theost of closure.
proposed methods for treatment and/or disposal shall I. Proof of financial responsibility for closure, as
conform to all applicable state and federal regulations. described in Section 4.A.11.b.

g. A hydrogeological assessment, if deemed m. Proof that the facility meets the siting criteria
necessary by the Department reguired by Section 9.B.

A hydrogeological investigation of the proposed n. Any other related reports, data, maps, or
site may be required before the Department will issue anformation that the Department requires.
permit. The report resulting from this investigation shall be 2. Construction and operation
signed by a Professional Geologist registered in Delaware. a. The applicant shall not commence construction

h. An environmental assessment of a new resource recovery facility or operate an existing

The environmental assessment shall provide aesource recovery facility until the applicant has received a
detailed analysis of the potential impact of the proposegermit from the Department in accordance with these
facility on the environment. Factors to be consideredegulations.
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b. After the construction of a new resource recovernpefthese-balances.

facility has been completed, and prior to the receipt of solid {e)-Beseriptions—and—specifications—ef all

waste or materials for processing, the permittee shall subndesignfeatures-that-the-engineerhas-provided-to-the-owner
a final report for the Department’s approval. The final reporefthefaeility.

shall certify that the construction of the resource recovery {8)y-Besign-capacity-and-life-expeetaney of
facility was completed in accordance with the engineeringhe-facility.

report to include the quality assurance plan, construction and ey—A—deseripton—ef—peotential—safety

material specifications and design drawings. The final repottazards-and-metheds-oefcontrol.

shall be certified correct by the third-party quality assurance H—-An—analysis—ofthe—coneept—of—the

engineer, who must be a Professional Engineer registered fiaciity's—expansion—atalater—date—i—and—when—deemed

Delaware. The permittee shall not commence operationseecessary-by-the-Department.

store or receive solid waste or materials to be processed until {g)-An—identification—efpessible—greund

the Department has provided its written notification that thewaterand-surface-water-diseharges.

construction and the final report meet the requirements of the 4)—A—reeyeling—analysis—as—deseribed in

permit and the Delaware Regulations Governing SolidSeetion-4-BD-1-a(5).

Waste. B)r—A—plan—fer—sampling—analysiss—and
3. Closure dispesition-of-the-ash-generated-by-thefacility-(forthermal
Any person desiring to close a resource recovery facilityeceveryfacilities—only)}—Fheplanr-shalt-inelude—a-strategy

shall, at least 180 days before the date on which the facilifer-ash—testing—during-the—test-burn—phase—ef-eenstruction.

will stop accepting solid waste, submit the following to theTesting-shall-be-inacecerdance-with-Delaware's Regulations

Department: Gevernming—Hazardous—Waste—er—any—testing—proatocol
a. Written notification of intent to close. developed-by-the Department-or-by-the EPAafter the-date of
b. Updated closure plan. enactmentoftheseregulations—Fhe-planalse-shalHnrelude a
c. Closure schedule propesal—ter—treatment—andfor—dispesal-of—the—ash— The

d. An evaluation of the impact that closing the prepesed—metheds—for—treatment—andfer—dispesal- shall
facility will have on the flow of solid waste in the region eenform-to-all-applicablestate-and-federalregulations.
serviced by the facility, and a plan for minimizing any 6)-A-hydregeological-assessment—if-deemed
disruption in the flow. necessary-by-the-Department

If the Department approves the closure plan and A-hydrogeslogicaHnvestigation-ef thesite-may
closure schedule, it will modify the facility's permit to allow be—+required-before-the-Department-willissue—a-permit. The
closure to take place repertresulting-frem-this-vestigation—shal-be-signed-by a

DELAWARE REGISTER OF REGULATIONS, VOL. 2, ISSUE 6, TUESDAY, DECEMBER 1, 1998




858 PROPOSED REGULATIONS

with—these—regulations—in—aeccerdance—with—the—timetablsite may be required before the Department will issue a
appreved—by—theDepartment—Any—extensiens—in—time fopermit. This investigation shall include a series of test
attaining—compliance—must-be—approved—in—writing—by theborings and wells, constructed to a depth and in a number
Department. sufficient to identify:

(1) The occurrence and characteristics of the
E. APPLICATION PROCEDURES FOR TRANSFER water table aquifer.

STATIONS (2) Ground water flow directions.
NewFaeilities (3) Ambient ground water quality.
a—Construction-and-operation (4) Potential pathways of contaminants to
Application points of ground water discharge.
Any person desiring te-ebtair-a-permitdonstruct-and/ This investigation and report shall be signed by a
or operate a transfer station must submit a letter of intent tBrofessional Geologist registered in Delaware.
the Department. The letter should indicate the projected f. An environmental assessment.
design and usage of the proposed facility. The letter of intent The environmental assessment shall provide a
shall be followed by the submission, by the applicant, of theetailed analysis of the potential impact of the proposed
following additional information: facility on the environment. Factors to be considered
a—Hransfer—StationA_Solid Waste Management include:
Facility Application, provided by the Department. Air quality
b. Proof of ownership of the property. If the Water quality
applicant does not own the property, a copy of the lease Water uses
agreement and the ownersirreveegiBemission to conduct Land use
the proposed activity on the property must be submitted. Soil quality
c. A plan of operation Traffic
This shall include the following: Public health and safety
(1) A narrative description of the type of Cultural, recreational, and natural areas
facility and of the solid waste handling procedures to be Historic sites
used. Social and economic factors.
(2) A narrative explaining the methods and If the applicant or the Department determines that
schedule for operation, modification, use, and maintenandie proposed facility may cause a threat to human health or
of the various components of the facility. the environment, the applicant must provide a written

(3) A description of the proposed methods forexplanation of how he or she plans to mitigate the potential
controlling noise, litter, odors, insects, rodents, dustharm.

leachate, and facility washdown water. g. Topographical and site maps

(4) A description of the methods that will be This shall include a topographical map or series of
used to prevent unauthorized wastes from entering thmaps on a scale satisfactory to the Department but in no case
facility. less than one inch equal to 400 feet, showing topographic

(5) A contingency plan to be implemented in elevations surveyed with reference to mean sea level, and
case of emergency (e.g., a fire, explosion, or spill thaany necessary narrative descriptions, including but not

threatens public health and safety or the environment.) limited to the following:
d. An engineering report (1) The legal boundaries of the property as
This shall include the following: determined by a survey performed by a surveyor registered
(1) Descriptions, plans, and specifications ofin Delaware; the names of the present owners of the
all proposed design features. proposed site and of all adjacent lands; and a description of
(2) A description of the proposed installation all title, deed, or usage restrictions and all easements
methods and procedures. affecting the proposed permit area.
(3) A schedule of events for construction of the (2) The boundaries of land where solid waste
facility. will be stored at any time over the estimated total life of the
(4) Proposed design capacity in both tons angroposed operation.
cubic yards per day. (3) The locations and names of all water supply
This report shall be prepared and signed by awvells or surface water intakes within 1/4 mile of the handling
Professional Engineer registered in Delaware. site boundaries.
e. A hydrogeological assessment, if deemed h. Proof that a state Coastal Zone Permit (if
necessary by the Department. applicable) and all applicable zoning approvals have been

A hydrogeological investigation of the proposedobtained and that application has been made for all other
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appropriate federal, state, and local environmental permits.

i. A conceptual closure plan. This shall address thé. APPLICATION PROCEDURES FOR FACILITY FOR
items listed in Section 10.F.3 to the extent possible at thtNFECTIOUS WASTE MANAGEMENT
time of initial permit application and shall be revised and  +—New-faeilities

updated as necessary to reflect changes in plans that will a—Censtraeton
affect the cost of closure. 1. Application
j- Proof of financial responsibility for closure, as Any person desiring-te-ebtaira—perniit construct or
described in Section 4.A.11.b. operatean infectious waste management facility must submit
k. Proof that the facility meets the siting criteria a letter of intent to the Department. The letter should
required by Section 10.B. indicate the projected design and usage of the proposed
I. Any other related reports, data, maps, orfacility. The letter of intent shall be followed by submission,
information that the Department reasonably requires. by the applicant, of the following additional information:
2. Construction and operation a. Applicationto-Censtructa-Solid-Waste Facility

a. The applicant shall not commence constructiorSolid Waste Management Facility Applicatjqorovided by
of a new transfer station or operate an existing transfehe Department.
station until the applicant has received a permit from the b. Proof of ownership of the property. If the
Department in accordance with these regulations. applicant does not own the property, a copy of the lease
b. After the construction of a new transfer stationagreement and the ownersirreveecgimemission to conduct
has been completed, and prior to the receipt of solid wastéhe proposed activity on the property must also be submitted.

the permittee shall submit a final report for the Department’s c. A plan of operation

approval. The final report shall certify that the constructionThis plan shall include the following:

of the transfer station was completed in accordance with the (1) The source(s) of the infectious waste
permit requirements. The final report shall be certified(generator names and locations);

correct by a Professional Engineer registered in Delaware. (2) A description of the origin and content of

The permittee shall not commence operations, store dhe waste, its containerization and the expected volume and
receive solid waste until the Department has provided itfrequency of waste disposal at the facility;

written notification that the construction and the final report (3) A description of the facility where the
meet the requirements of the permit and the Delawareaste will -be—sterilized—or—incineratede rendered non-
Regulations Governing Solid Waste. infectious including the name and the exact location of the

3. Closure facility;

Any person desiring to close a transfer station shall, at (4) A narrative explaining the methods and
least 60 days before the date on which the facility will stopschedule for operation, modification, use, and maintenance
accepting waste, submit the following to the Department: of the various components of the facility;

a. Written notification of intent to close. (5) A description of the processing methods to

b. Updated closure plan. be used for each type of waste, including schematic

c. Closure schedule. drawings (e.g. blueprints, etc.);

If the Department approves the closure plan and (6) A description showing that the facility has
closure schedule, it will modify the facility's permit to allow developed a validation program which demonstrates the
closure to take place. effectiveness of the treatment method by performing an

2Existing-factlities Initial Efficacy Test and Periodic Verification Test(s).

Al-existing—transterstations—must—within—sbmenths (7) A description of the measures that will be
afterenactment-of Section-10-ef theseregulations,de-one ubed to ensure that unauthorized and unwanted wastes are
thefollowing: prevented from entering the facility;

a—Submit-the-emsHstedin-Seeton4-E1a-above (8) A description of the containers to be used
and-areport-explaining-how-the-facility-willbe-breught-intofor the storage during the collection and during the
compliance—and-a-timetableforattaining-complianee— Thenovement within the facility, including the total length of
propesed—methods—and-schedule—for—attaining—compliandime of storage;
willbesubjectto-Department-appreval. (9) A description of the alternatives to be used

Fhe—facility—mustbe—in—compliance—with—these if the processing equipment is inoperable, and the
regulations—within—six—menths—afterthe—date—en—whieh thegrocedures to be used for the management of the waste if it
Department-approves-therepertand-schedule. cannot be promptly processed,;

b—Submit-writtennotification—of-ntentte—€elose, a (10) A description of the handling and safety
elesure—plan—and—a—~closure—schedule—and—implement thmeasures that will be employed for each type of waste,
closure-procedures-deseribed-in-Seetion-10.F. including personal protection and safety as well as
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modifications to the operational safety plan that are required; Plants

(11) A description of the proposed methods for Threatened or endangered species
controlling noise, litter, odors, vectors, dust, fires, and Water uses
explosions; Land use

(12) A contingency plan to be implemented in Aesthetics
case of emergency. Traffic

In addition, if the proposed facility is an incinerator, Public health and safety

the Plan of Operation shall include a plan for sampling, Cultural, recreational, and natural areas
analysis, and disposition of the ash generated in the Historic sites
incinerator. The plan shall include a strategy for ash testing Social and economic factors.
during the test burn phase of construction. Testing shall be If the applicant or the Department determines that

in accordance with Delaware's Regulations Governinghe proposed facility may cause a threat to human health or
Hazardous Waste. The plan also shall include a strategy ftne environment, the applicant must provide a written
treating and/or disposing of the ash if it is found to exhibitexplanation of how he or she plans to mitigate the potential
hazardous waste characteristics. A sanitary landfill irharm.
Delaware will not be considered an acceptable disposal g. Topographical and site location maps, if deemed
facility for ash that exhibits hazardous waste characteristicsnecessary by the Department.
d. An engineering report This shall include a topographical map or series of
This shall include the following: maps on a scale satisfactory to the Department but in no case
(1) Descriptions and specifications of all less than one inch equal to 400 feet, showing topographic
proposed design features. elevations surveyed with reference to mean sea level, and
(2) A description of the proposed installation any necessary narrative descriptions, including but not
methods and construction procedures. limited to the following:
(3) A schedule of events for construction of the (1) The legal boundaries of the property as
facility, if deemed necessary by the Department. determined by a survey performed by a registered surveyor;
(4) Proposed design capacity in both tons andhe names of the present owners of the proposed site and of
cubic yards per day, and life expectancy of the facility. all adjacent lands; and a description of all title, deed, or
(5) Materials and energy balance of the facility. usage restrictions affecting the proposed permit area.
e. A hydrogeological assessment, if deemed (2) The boundaries of the facility over the
necessary by the Department. estimated total life of the proposed operation, including the
A hydrogeological investigation may be required atboundaries of land that will be affected in each sequence of
the proposed site and approved by the Department befored&gsposal activity.

construction permit will be issued. This investigation shall (3) The boundaries of land where solid waste
include a series of test borings and wells, constructed to will be stored at any time over the estimated total life of the
depth and in a number sufficient to identify: proposed operation.
(1) The occurrence and characteristics of the (4) The locations and names of all water supply
unconfined and first confined aquifers, wells or surface water intakes within 1/4 mile of the disposal
(2) Ground water flow directions, site boundaries.
(3) Ambient ground water quality, h. Proof that all applicable zoning approvals and all
(4) Potential pathways of contaminants to appropriate federal, state, and local environmental permits
points of ground water discharge. have been obtained.
In addition, an evaluation shall be made of the i. Closure plan that conforms with Section 11.H., as
elevation of the seasonal high water table. appropriate.
This investigation and report shall be signed by a j- Proof of financial responsibility for closure as
Professional Geologist registered in Delaware. described in Section 4.A.11,b and d.
f. An environmental assessment k. Proof that the facility meets the siting criteria
An environmental assessment shall be performed toequired by Section 11, Part 1,B.
provide a detailed analysis of the potential impact of the I. Any other related reports, data, maps, or
proposed facility on the environment. Factors to benformation that the Department requires.
considered include: 2. Construction andperation
Air quality A-facility-constructed-pursuant-to-a-Construction-Permit
Water quality issued-under-theseregulations-may-operate-fora-90-day trial
Stream flow period—after—eonstrueton—is—ecomplete—provided— the
Fish and wildlife ConstructionPermitisstillvalid-during-that peried.
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a—Netification-ef-intent-toecommeneeoperation. G. APPLICATION PROCEDURES FOR SOLID WASTE

b—Revisions—erupdates—ef reperts—orinfermationTRANSPORTERS
submitted-with-the-Applicationto-Construeta-Seolid-Waste  Any person required to obtain a permit to transport solid
FacilityHrequired-by-the Bepartment. waste must submit a completed application to the

a. The applicant shall not commence constructiorDepartment. The application shall be on a form prescribed
of a new infectious waste facility or operate an existingoy the Department and shall be accompanied by the
infectious waste facility until the applicant has received aappropriate application fee.
permit from the Department in accordance with these Prior to Public Notice of proposed changes to these
regulations. Regulations which would affect holders of transporter

b. After the construction of a new infectious permits, the Department shall attempt, by reasonable means,
waste facility has been completed, and prior to the receipt @b individually notify transporter permit holders of such
solid waste or materials for processing, the permittee shatiroposed changes and of the date of the upcoming Public
submit a final report for the Department's approval. TheHearing.
final report shall certify that the construction of the facility AHpersens—thatare—subjeetto—Seetion—7-B—ofthese
was completed in accordance with the engineering reportegulations—and-that-were—engaged-in—the—transportation of
The permittee shall not commence operations or store aolid-waste-in-Delaware-before-the-enactment-of-Seetion 7
receive solid waste or materials to be processed until theust-submit-a—completed—application—and-—the—apprepriate
Department has provided its written notification that theapplicationfee-within-60-days—afterthe-enactment-efSection

construction and the final report meet the requirements of thé
permit and the Delaware Regulations Governing Solid

Waste. SECTION 5: SANITARY LANDFILLS
3. Closure
Any person wishing te-ebtaira-clesureperpidse an As enacted 12/08/88, plus changes made as a result of
infectious waste facilitymust submit the following to the DSWA appeal.
Department:
a. Notification of intent to close. (NOTE: This section applies only to landfills that accept

b. Clesure—requirements—to—be—perfermed ashousehold waste.)
deseribedA detailed plan for closing the facility so as to

achieve the objectives describedSection 11 Part 1, 33-H.  A. SITING
and-as-deseribed-in-the-individual-permit. 1. Sanitary landfill facilities shall be located only in
If the Department approves the closure plan, it willareas where the potential for degradation of the quality of air,
madify the facility's permit to allow closure to take place. land, and water is minimal.
2Existing-facilities 2. All sanitary landfill facilities shall be constructed to at
a—Any-person-desiring-to-continue-construetion, orleast minimum design requirements as contained in Section
continbe—eperation,—ofan—infectious—waste—faeility—must5.B. More stringent designs will be required where deemed
within—six—months—afterthe date—efenractment—efthesmecessary by the Department for the protection of ground
regulations,—submit-to-the Department-eitheran-Applicatiowater resources.
to-Censtructan-infectiousWasteFaeilit,eran-Appliecation 3. The owner or operator of any proposed sanitary
to-Operate-aninfectious-WasteFacility—Upen—receipt-of théandfill within a 5-mile radius of any airport runway must
application,—the—Department—will-determine—whether anynotify the airport and the Federal Aviation Administration
ether—inrformation—is—required—Whie—theDBepartment is(and provide proof of notification to the Department).
making—a—determination-en-the-application,—eonstruetion or 4. No new cell of a-new sanitary landfill shall be
eperation—may—eontinbe—under—the—eld—permitunless thiocated:

Depa#&meﬂ%ﬂeﬂﬂe&th&aamean{rwmﬂﬂg%eensﬁactlon a. Within the 100-year flood plain as delineated by
the Federal Emerqencv Management Agenc¥er—the
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2)100-yearflood—means—aflood-that-has—a onainconsolidated earth materials, soil or regolith lying at or
pereerﬂ—e#g%eate*—ehane&ef—ree&ﬁmg—mﬁwgweﬂ—year orrgear the earth surface.

years jfi. In unstable areas, unless engineering measures
have been incorporated in the design to insure the integrity
b—W&Mﬁ—Z@G—feet—ef—aﬂy—s{ate—er—federal—meﬁand of the structural components of the waste facility (including
In an area that may cause or contribute to the degradation lifiers, leachate collection systems, run-on /run-off control,
any state or federally requlated wetlands unless the owner oapping and anything affecting the containment and/or
operator _can demonstrate to the satisfaction of th@ossible release of contam-inants.) Unstable areas include

appropriate wetlands regulatory agency that: those of (1) poor foundation conditions (possible
(1) there is no impact to any regulated wetlands orsubsidence), (2) susceptibility to mass movement or (3)
the site, or Karst terrane.
(2) any impact will be mitigated as required. j- In areas where valuable aquifers would be
c-Within200-feet-of-any-perennial-stream. threatened by contaminant releases, unless viable

dc. Within one mile of any state or federal wildlife alternatives have been dismissed and stringent design
refuge, wildlife area, or park, unless specifically exemptedneasures have been incorporated to minimize the possibility
from this requirement by the Department. and magnitude of releases.
ed. Within 10,000 feet of any airport runway Ek. Within 200 feet of the facility property
currently used by turbojet aircraft or 5,000 feet of any airporboundary unless otherwise approved by the Department.
runway currently used by piston-type aircraft, unless a
waiver is granted by the Federal Aviation Administration. B. DESIGN
fe. So as to be in conflict with any locally adopted 1. General
land use plan or zoning requirement.
gf. Within the wellhead protection area of a public Sanitary landfills shall be planned and designed by a
water supply well or well field or a formally designated Professional Engineer registered in Delaware. Planning and
aquifer resource protection area. design of these facilities shall be consistent with the declared
hg. Within 200 feet of a fault that has had purpose and intent and in accordance with the provisions of
displacement during Holocene time (unless it can behis regulation and based on empirically derived data and
demonstrated that a lesser setback distance would prevestate of the art technology.
damage to the structural integrity of the landfill unit and be 2. Minimum design requirements
protective of human health and the environment.) a. All sanitary landfills shall be designed to minimize
th. Within a seismic impact zone _(as defined by thecontaminant releases and to prevent significant adverse
United States Geological Suryeyunless it can be impacts on human health or the environment and to achieve
demonstrated that all containment structures, includinghe following performance standards:
liners, leachate collection systems and surface water control (1) Ensure that the-concentration-valdestisted-inTable 1
systems, are designed to resist the maximum horizontaf—this—seetion—will—ret—be—exeeeded- inontaminant
acceleration in lithified earth material for the site. concentrations do not prevent appropriate use oftbend
For the purposes of this section: water in the uppermost aquifer at the relevant point of
(1) Seismic impact zone means an area with a tenompliance (examples are water supply, potability, stream
percent or greater probability that the maximum horizontaflow maintenance, etc., as appropriate)
acceleration in lithified earth material, expressed as a (a) The point of compliance shall be specified by
percentage of the earth's gravitational pull (g), will exceedhe Department and shall be no more than 150 meters from
0.10g in 250 years. the landfill cell boundary and shall be located on property
(2) Maximum horizontal acceleration in lithified owned by the owner of the landfill.
earth material means the maximum expected horizontal (b) In determining the relevant point of compliance,
acceleration depicted on a seismic hazard map, with a 98e Department shall consider at least the following factors:
percent or greater probability that the acceleration will not be (i) The hydrogeologic characteristics of the
exceeded in 250 years, or the maximum expected horizontindfill and surrounding land;
acceleration based on a site-specific seismic risk assessment. (i) The volume and physical and chemical
(3) Lithified earth material means all rock, characteristics of the leachate;
including all naturally occurring and naturally formed (i) The quantity, quality, availability and
aggregates or masses of minerals or small particles of olddirection of flow of round water;
rock that formed by crystallization of magma or by (iv) The proximity and withdrawal rate of
induration of loose sediments. This term does not includground water users;
man-made materials, such as fill, concrete and asphalt or (v) The availability of alternate drinking water
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supplies;

(vi) The existing quality of ground water,
including other sources of contamination and
cumulative impacts on ground water,

requirements of Section 5.E.,
(4) A surface water management system that meets

theirthe requirements of Section 5.F.,
and whether the

(5) A ground water monitoring system that meets

ground water is currently used or reasonably expected to libe requirements of Section 5.G., and

used for drinking water;

(6) A capping system that meets the requirements

(vii) Public health, safety and welfare effects; of Section 5.H.

and

(viii) Practical capability of the landfill owner

or operator.

FABLEL
Chemieal

C. LINER

1. General provisions

a. An impermeable liner shall be provided at every
sanitary landfill to restrict the migration of leachate from the
landfill and to prevent contamination of the underlying
ground water.

b. The Department reserves the right to set a more
stringent liner requirement when it determines that a
composite liner is not sufficient to protect human health and
the environment.

c. The bottom of the liner (or the secondary liner, in a
double liner system) shall be at least five (5) feet above the
seasonal high water table as measured in the uppermost
aquifer beneath the landfill._This 5-foot requirement may be
reduced for a more rigorous liner system design which
provides enhanced protection of ground water.

d. All liners shall be prepared, constructed, and installed
in accordance with a quality assurance plan included in the
engineering report [Section 4.B.1.a (4)] and approved by the
Department. For synthetic liners, the plan shall incorporate
the manufacturers recommendatlons—WHﬁen—veHﬁeaHon of

e. Qualifications of the construction guality assurance
staff (CQA) and the geosynthetics installer, including master
seamers, on-site supervisor, and construction quality control
(CQC) personnel, shall meet the requirements of the
approved Quality Assurance plan and be submitted to the
Department for review prior to their performing these duties
on site

f. All conformance and destructive samples taken as part

(2) Ensure that surface water quality standards will nobf the construction quality assurance plan shall be tested at

be violated_(except within designated mixing zonas)a

result of contaminant discharges from the landfill.
b. All sanitary landfills shall be designed to have:

an _independent laboratory which is accredited by the
Geosynthetics Institute’s Laboratory Accreditation Program
(by applicable test method) or other accreditation program

(1) A liner and internal leachate collection system whichacceptable to the Department.
meet the requirements of Sections 5.C. and 5.D. of these 2. Liner characteristics
regulatlons respectlvely —Fheliner—must—have—a—vertical a. Composite liner

(2) A setback area, including a buffer zone with

appropriate screening,
(3) A gas control

system

that

A composite liner must hayas a minimum:
(1) HaveA primary (upper) liner which meets the

(b) Be Is constructed of materials that have
appropriate chemical properties and sufficient strength and

thethickness to prevent failure due to physical contact with the

leachate to which it is exposed, climatic conditions, the
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stresses of installation, and the stresses of daily operation. Hydraulic conductivity

(c) Be Is made of synthetic material that meets Porosity
minimum requirements of-the—mest+ecent—editiontiod pH
National Sanitation Foundation's publication, "Standard Cation exchange capacity
Number 54-1993Flexible Membrane Liners" for membrane Pinhole test (if required)
materials covered by this standard, or of other materials of Mineralogy (if required)

equal or better performance as approved by the Department.
(d) Be Is chemically resistant to the waste andAll data shall be submitted to the Department prior to
leachate managed at the facility. The EPA Test Method 909€onstruction.
shall be performed using a solid waste leachate (a synthetic (d) Testing of the saturated hydraulic conductivity
leachate mix approved by the Department may be substitutedhd the effect of leachate on soil hydraulic conductivity shall
if existing leachate is not available). The specified physicabe performed in accordance with test methods given in the
parameters shall be tested before and after liner exposumost recent edition of EPA publication SW-846, ASTM test
Any significant change in test properties shall be consideregrocedures, or other tests approved by the Department.
to be indicative of incompatibility. (e) If on-site soils are to be used as a natural liner,
(e) Be Is compounded from first quality virgin the uppermost five (5) feet of soil shall be excavated and
materials. No reground or reprocessed materials containimgcompacted to ensure homogeneity of the liner, provided,
encapsulated scrim shall be used in the manufacturing of thewever, that with respect to dredge spoil soils, the
liner. excavation and recompaction requirement shall not apply if
() Be Is free of pinholes, blisters, holes, and the applicant can demonstrate that the dredge spoil soils have
contaminants, which include, but are not limited to, woodacceptable characteristics as indicated above.
paper, metal and non-dispersed ingredients. c. Double liner system
2r—Have—a——seccondary—{tower—hner—eompesed of (1) A double liner_systenshall meet the following
compacted—clay—atleasttwofeetthick—with—a—hydraulicrequirements:

conductivity-no-greater than-19em/see. (a) It shall consist of two single liners separated by
(2) A secondary (lower) liner composed of: a drainage layer containing a leak detection system.
a. Compacted clay at least two feet thick with a (b) The primary (upper) liner shall be a synthetic

liner which is at least 30 mils thick and which meets the
requirements of Section 5.C.2.a(1)(b)-(f).

(c) The secondary (lower) liner may be either
synthetic or natural. If synthetic, it must be at least 30 mils
thick and must meet the requirements of Section
5.C.2.a(1)(b)-(f). If natural, it must meet the requirements of
Section 5.C.2.b.

hydraulic conductivity no greater than 1 x-46m/sec, or
b. An equivalent material or combination of
materials acceptable to the Department.
b. Natural liner
(1) Use of natural material for liners is restricted to
those areas where:
a) Underlying ground water is not usedd is not . . .
reasonaf)l))/ expectgd ?ogbe used for water supplies, and (d.) The drainage I.ayer separqtmg Fhe two Ilner_s
(b) The landfill subbase is subject to compactionSha" consist of at least 12 inches of soil having a hydraulic

: - 2
and settlement such that a synthetic membrane would not §@nductivity greater thaﬁ—HH?O_l x 10< cm/sec based on
feasible. laboratory and field testing.

(2) A natural liner must meet the following _ . .
requirements as a minimum: Alternate material may be used for the drainage layer with
(a) It shall consist of compacted clay or equivalentPrior written approval of the Department.
material having a hydraulic conductivity no greater than 1 x ~ (e) The leak detection system shall be capable of
107 cm/sec detecting and intercepting liquid within the drainage layer

(b) The material shall be at least five (5) feet thick,an.d conveying the quuﬁd to a collection sump or monitoring
and thicker if necessary to prevent any leachate fro omt where the quantity of flow can be measurgd and the
migrating through the liner at any time during the active IifeIOIUId can_be sgmpled. The operator or designer shall
and through the post-closure care period of the facility. calculate the Action Leakage Rate. The nronqsed Action

(c) The material proposed for use shall be tested bgeakalqe Rate and a response plan if the Action Leakage
ASTM or equivalent methods for the following: ate is exceedeq shall be submitted to the Department as

part of the application package The system shall be

Grain size - : .
Classification designed to operate without clogging through the
Compaction post-closure care period of the facility.

Specific gravity (f) Thedeweruppersynthetic liner membrane shall
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be underlain by either a geosynthetic clay or 2 feet of naturahaterial. All seams must be visually inspected and tested

nondestructive techniques. Seams shall also be tested for

Alternate liner designs may be used with prior writtenstrength, at a frequency specified in the quality assurance

approval of the Department. plan. In addition, field seams shall meet the following
(2) A double liner_systemwill be required-in—the requirements:
follewing-eases: (a) Field seaming shall provide a dry sealing
) Where landfills are underlain by aquifers which Surface.
are reasonably expected sources of water supply and/or (b) Seaming shall not be done when wind
capable of significant contaminant transport to adjaceng¢onditions prevail.
surface waters—and (c) Seams shall be made and bonded in
(byHleachaterecireulation-wil-be-performed. accordance with the supplier's recommended procedures.
3. Liner construction (7) Proper equipment shall be used in placing
a. Construction/installation — of —single—synthetic drainage material over the synthetic liner to avoid stress.
compositdiner (8) The synthetic membrane shall be protected

(1) At least 15 working days prior to installation of from the waste by at least two (2) feet of drainage material
the liner, the owner or operator shall notify the Departmentncorporating the leachate collection system.

of the installation date. (9) The synthetic membrane must be underlain
(2) The liner shall be installed upon a subbasdlY @ secondary liner as described in Section 5.C.2.a(2).
which meets the following requirements: b. Construction of natural liner
(a) It shall be capable of supporting the loads and (1) All lenses, cracks, channels, root holes, or other

withstanding the stresses that will be imposed on it througﬁtructural non-uniformities that can increase the saturated

the active life and post-closure care period of the facility andhydraulic conductivity above 1 x 16-cm/sec shall be

of resisting the pressure gradient above and below the lineemoved.

caused by settlement, compression, or uplift. (2) Natural liners shall be constructed in lifts not
(b) It shall have a smooth surface that is free of alkexceeding six (6) inches after compaction to maximize the

rocks, stones, roots, sharp objects, or debris of any kind. effectiveness of the compaction throughout the lift thickness.
(c) It shall be certified in writing by the liner Each lift shall be properly interfaced by scarification

installer as an acceptable subbase for the liner. Writtebetween lifts to ensure the bonding.

certification of acceptability shall be submitted to the (3) Clods shall be broken up and the material shall

Department prior to installation of the liner. However,be homogenized before compaction of each lift using mixing

submittal of written acceptance may proceed incrementallgevices such as pug mills or rotary tillers.

according to installation schedule. (4) The maximum slope of the sidewalls shall not
(3) The minimum_post-loadinglopes of the liner be so great as to preclude effective compaction.

shall be two (2) percent on controlling slopes and one-half c¢. Construction/installation of double liner

(0.5) percent on remaining slopes. (1) The secondary liner shall be constructed in
(4) The landfill shall be designed to minimize accordance with Section 5.C.3.b (if it is a natural liner) or

penetrations through the liner. If a penetration is essential, Section 5.C.3.a.(1)-(7) (if it is synthetic).

liquid-tight seal must be accomplished between the (2) The primary liner shall be constructed in

penetrating structure and the synthetic membraneccordance with Section 5.C.3.a.(1) and (3)-(8).

Compaction of areas adjacent to the penetrating structure

shall be to the same density as the surrounding soil tD. LEACHATE COLLECTION, TREATMENT,

minimize differential settlement. Sharp edges on théDISPOSAL, AND MONITORING

penetrating structure must not come in contact with the 1. General provisions

synthetic material. a. All sanitary landfills shall be designed and
(5) Bridging or stressed conditions in the liner shallconstructed to include a leachate collection system, a

be avoided with proper slack allowances for shrinkage of theeachate treatment and disposal system, and a leachate

liner during installation and before the placement of amonitoring system.

protective soil layer. b. The leachate systems shall be constructed,
(6) Synthetic liners shall have factory and field installed, and maintained in accordance with a

seams that equal or exceed the strength requirements definedpartment-approved quality assurance plan.

by the—mest—+ecent—edition— afhe National Sanitation c. The owner or operator shall keep and maintain

Foundation's "Standard Number 54-199%8r that liner  documentation for the quality assurance procedures through
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the post-closure care period of the facility. (3) The leachate collection system and manholes or
2. Leachate collection cleanout risers shall be constructed of materials that can
a. Minimum design specifications withstand the chemical attack that results from leachates.
(1) The leachate collection system shall be designed c¢. Operational procedures
to operate without clogging through the post-closure care (1) The leachate collection system shall operate
period of the facility. automatically, whenever leachate is present in the sump, to
(2) All elements of the system (pipes, sumps,remove accumulated leachate.
pumps, etc.) shall be sized according to water balance (2) Inspections shall be conducted weekly to verify

calculations and shall be capable of handling peak flows. proper functioning of the leachate collection system and to

(3) Collection pipes shall be sized and spaced taletect the presence of leachate in the removal sump.
efficiently remove leachate from the bottom of the waste and
the side walls of the cell. The capacity of the mains shall b&éhe owner or operator shall keep records on the system to
at least equal to the sum of the capacities of the laterals. provide sufficient information that the leachate collection

(4) The pipes shall be designed to withstand thesystem is functional and operating properly. The amount of
weight, stresses, and disturbances from the overlying wastdeachate collected from each cell shall be recorded on a
waste cover materials, equipment operation, and vehiculaveekly basis.
traffic. (3) Collection lines shall be cleaned according to a

(5) The collection pipes shall be designed to drainDepartment-approved scheduled maintenance program and
by gravity to a sump system. Sumps must functiormore frequently if required.
automatically and shall contain a conveyance system for the 3. Leachate treatment and disposal
removal of leachate.

(6) Manholes or cleanout risers shall be locatedThe permittee must maintain all necessary permits and
along the perimeter of the leachate collection system. Thapprovals for leachate storage and discharge activities.
number and spacing of the manholes shall be sufficient to a. The leachate treatment and disposal system shall be
insure proper maintenance of the system by water jedesigned in accordance with one of the following options:

flushing or an equivalent method. (1) Complete treatment on-site with or without
(7) Innovative leachate collection systemsdirect discharge to surface water,
incorporating alternative designs may be used, after approval (2) Pretreatment on-site with discharge to an
by the Department, if they are shown to be equivalent to ooff-site treatment works for final treatment,
more effective than the specified design. (3) Storage on-site with discharge to an off-site
(8) The leachate collection system must betreatment works for complete treatment,
designed to prevent the leachate head on the liner from (4) Direct discharge to an off-site treatment works,
exceeding a depth of 12 inches. or
b. Construction standards (5) Pretreatment on site with discharge on site.

(1) The leachate collection system shall be installed b. Leachate storage prior to treatment shall be within
immediately above an impermeable liner and at the bottortanks constructed and installed in accordance with the
of a drainage layer. The drainage layer shall be at least ¥allowing standards:

inches thick with a hydraulic conductivity not less than 1 x (1) The tank shall be placed above ground.
1031 x 162 cm/sec and a minimum controlling slope of two (2) The storage tank shall be designed in
(2) percent. accordance with American Petroleum Institute (API),

Underwriters Laboratory (UL), or an equivalent standard
Alternate materials may be used for the drainage layer witBPpropriate to the material being used, and shall be

prior written approva| of the Department_ constructed of or lined with material which has a
(2) The following tests shall be performed on thedemonstrated chemical resistance to the leachate.
soil proposed for use in the drainage layer, and all data shall (3) The storage tank area shall have a liner capable

be submitted to the Department prior to construction of th@f preventing any leachate which may escape from the tank
drainage layer. These tests shall be performed in accordanié8m coming into contact with the underlying soil.

with current ASTM, AASHTO, or equivalent methods: (4) The storage tank area shall be surrounded by a
Classification berm, and the bermed area shall have a capacity at least ten
Porosity percent greater than the capacity of the tank.

Relative density or compaction . (5) All storage tanks shall be equipped with a
Specific gravity venting system.
Hydraulic conductivity (6) All storage tanks shall be equipped with a high

liquid level alarm or warning device. The alarm system shall

DELAWARE REGISTER OF REGULATIONS, VOL. 2, ISSUE 6, TUESDAY, DECEMBER 1, 1998




PROPOSED REGULATIONS 867

be wire to the location where assistance will be available to Alkalinity (Alk)
respond to the emergency. Chemical Oxygen Demand (COD)
c. On-site complete treatment or pretreatment facilities Biochemical Oxygen Demand (BOD)

shall be designed and constructed in accordance with the Total Organic Carbon (TOC)

following: Specific Conductance (SpC)
(1) The on-site treatment unit shall be designed Total Dissolved Solids (TDS)

based on the results of a treatability study, the results of the Total Iron (Fe)

operations of a pilot plant, or written information Total Manganese (Mn)

documenting the performance of an equivalent leachate Chloride (C1)

treatment system. Nitrate (NO;-N), Nitrate (NG-N), and
(2) On-site treatment units shall be designed anghmmonia (NH;-N)-and-Total-Kiehldahl-Nitrogen{(TKN)

constructed by staging of the units to allow for on-line Sulfate (SQ), and

modification of the treatment system to account for
variability of the leachate quality and quantity.
owned treatment works (POTW). e owner or operator of  A-LalLinterval specified by the Departmen for
the landfill shall notify the recei'ving POTW of intent to additional parameterg spemﬁed by the Departmen.t.
. . . d. Leachate monitoring results shall be submitted to the
discharge leachate into the collection system and sha§
e

: . . . Department as part of the annual monitoring report or more
E;Ot\a:eptoh'?'vl\a/o-rw with analysis of the leachate as requir fequently as directed by the Department,

e All leachate treatment and disposal svstems shall b e. For a double liner system, if the Action Leakage Rate

desi ﬁed and constructed to control ozors y 5t the leak detection system is exceeded, the owner or
9 . . ’ . gperator of the landfill shall notify the Department within
f. Residuals from the on-site treatment and dispos

systems shall be sampled and analyzed for hazardous W{:lafllvee (5) working days. The owner or operafor shall also
y P y E mple and analyze the liquid in the leak detection system

characteristics in accordance with the Delaware Regulatior}%r the same parameters listed in Section 5.D.4.c.(1) and any

Governing .Hazar.dous Waste. . additional parameters as required by the Departme#it.
g. Recirculation of leachate may be allowed, subject tq, , ., .. . .y : the

approval by the Department, to accelerate decomposition g ) ) ' ent
the waste. At new facilities and expansions of existinq ithin i IE5EE 5 IE.I EI'EIIEt e SI'a”.' otify-the-Depart al nd
facilities, recirculation will be allowed only in areas | tor 4 . . ) 4

constructed with a_composite liner system atoable liner
andHeak-deteetionystem. The method of recirculation at all '

fanc(;htlens;] mﬁst belarﬁ)provetﬂ b\r/ tri1re [I)eiipanrtmer:l:advance thE' GAS CONTROL

and annually so long as the recirculation contindes—by the 1. General provisions

Bepartment Records of leachate collected and recirculated a. Gas control system shall be installed at all sanitary
must be kept and reported and any resultant problen]gmdfiIIS

reported to the Department and remedied as soon as b. The gas control system shall be designed and
practicable and included in the annual report. const.ructed to:

4. Leachate monltorm_g . (1) Evacuate gas from within the waste to prevent
a. The leachate monitoring system shall be capable %e accumulation of gas on-site or off-site

measuring the quantity of the flow and sampling the leachate (2) Prevent and control damage to vegetation
from each landfill cell. The volume of leachate collected (3) Prevent odors from the facility being detec;table

from each cell shall be determined at least monthly angt the facility property line in sufficient quantities to cause or

reported quarterly. " X .
o . create a condition of air pollution—Centrelmalodereus
b. Leachate monitoring shall be performed according tg . b .

a Department-approved plan which includes quality contro? il I I I I Ivable

, ry.
and quality assurance procedures. . . . .
o . . . c. The concentration of landfill gas in facility structures
c. In addition to_therequirement in_Section 5.Dbl. g Y

except gas recovery system components) and at the facility

above, samples of leachate shall be collected and analyz%g< )
' undary shall not exceed 25% of the Lower Explosive

from each waste celés follows: y ° P

- . . Limit (LEL).
(1) monthly, during the active life of a cell, and at t(LEL)

an interval specified by the Department after closure of the 2. Design and construction standards
pecill Y B a. The owner or operator of a sanitary landfill shall
cell, for the following parameters:

oH consider both active and passive gas control systems and

_(2) atleast-semi-annuallyforparametersisted in
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shall provide an evaluation of the proposed system for
Department approval. An owner or operator of a sanitary landfill shall include:
b. The owner or operator shall perform an analysis to a. A run-on control system to prevent flow onto the
establish the required spacing of gas control vents to providzctive portion of the landfill during the peak discharge from
an effective system. a 24-hour, 25-year storm.
c. The gas control system shall be designed to evacuate b. A run-off control system from the active portion of
gas from all levels within the waste. the landfill to collect and control at least the water volume
d. The system shall not interfere with or cause failure ofesulting from a 24-hour, 25-year storm. The system shall be
the liner or leachate systems. designed to include:
3. Monitoring (1) Detention basins to provide temporary storage
a. A sufficient number of gas monitoring wells shall beof the expected run-off from the design storm with sufficient
installed to evaluate gas production rates in the landfill. reserve capacity to contain accumulated precipitation and
b. The owner or operator shall sample the gasediment priorto discharge.
monitoring wells at least quarterly and provide analytical (2) Diversion structures designed to prevent run-off
results [as required by conditions specified in the facilitygenerated within the active areas from moving off site of the
permit] as part of the annual report. lined areas.
c. At sanitary landfills utilizing natural liners, gas 3. Channeling of run-off
monitoring probes must be installed in the soil outside the a. Run-off from the active areas within the active cell(s)
lined area to evaluate any lateral migration of landfill gas. must be channeled to the leachate treatment and disposal
d. Emissions from active and passive gas controsystem.
systems may require a permit from the Air Resources b. Run-off from the unused portion of the active cell(s)

Section of the Division of Air and Waste Management. that has not been in contact with waste shall be channeled to
4. Response Actions the detention basins or other approved sedimentation control
a. If methane gas levels exceeding the limits specified idevices.
Section 5.E.1. @aragraph-E-3-e—of thisseetiare detected, c. Until vegetative cover has been established, run-off
the owner or operator must: from closed cells will be directed to the detention basins or
(1) Immediately take all necessary steps to ensurether approved sedimentation control devices.
protection of human health and notify the Department. 4. Discharge

(2) within seven days of detection, place in the
operating record the methane gas levels detected and a Discharge from the detention basins shall be in
description of the steps taken to protect human health. compliance with all applicable federal and state regulations.
(3) Within 60 days of detection, implement a
remediation plan for the methane gas releases, place a coBy = GROUND WATER MONITORING AND
of the plan in the operating record, and notify theCORRECTIVE ACTION
Department that the plan has been implemented. The plan 1. General provision
shall describe the nature and extent of the problem and the
proposed remedy. Owners or operators of all sanitary landfill facilities
b. For purposes of this section, lower explosive limitshall install maintain and operate a ground water monitoring
means the lowest percent by volume of a mixture oprogram to evaluate facility impact upon ground water
explosive gases in air that will propagate a flame at 2fuality.

degrees C and atmospheric pressure. 2. Design and construction of monitoring system
a. The ground water monitoring system shall be
F. SURFACE WATER MANAGEMENT designed by, constructed under the direction of, and attested
1. General provision to by, a Professional Geologist registered in Delaware.

b. The system shall consist of a sufficient number of
An owner or operator of a sanitary landfill shall design,wells, installed at appropriate locations and depths, to define
construct, and maintain a surface water management systéhe ground water flow system and shall be developed in

to: accordance with Departmental requirements to yield ground
a. Prevent erosion of the waste and cover, water samples that are representative of the aquifer water
b. Prevent the collection of standing water, and quality, both unaffected by (background) and potentially
c. Minimize surface water run-off onto and into theimpacted by down gradient contaminant leakage from the
waste. facility. The downgradient monitor wells (which are points
of compliance for ground water performance standards)
2. Design requirements must be no further than 150 meters from the edge of the
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Sanitary fandfill cell, and on the waste facility property.

interval of the monitoring wells shall be approved by the

Department prior to installation.

d. All monitoring wells shall be constructed

The parameters NIsted m-ApperakIable T when
¢. The number, spacing, location, depth, and screenggquested by the Department.

Department.

in

Any additional

parameters specified by

the

accordance with the Regulations Governing the Construction The Department may delete the requirement for any
of Water Wells and any subsequently approved guidelinegonstituents—{included—in—Appendix lyhere appropriate.
Variation from the existing guidelines must be approved bySuch deletions will be based on:

(a) The results of leachate monitoring (constituent
e. Monitoring of surface water, into which ground wateris not a significant constituent of the leachate),

the Department in writing prior to construction.

flowing from beneath the landfill discharges, may also

be

required as part of the ground water monitoring programin subsurface), and

Parameter analysis may include all those required for

the

(c) Other relevant factors.

(b) Local geochemical considerations (immobility

ground water sampling plus any additional parameters or
tests the Department deems necessary. Table 1
3. Ground water sampling and analyses
i ;_“Aptlmony tfrans-1,4-Dichloro-2-butene
a'_The owner or operator shall submit a ground w Arsenic 1,1-Dichloroethane; Ethylidene chloride
sampling plan to the Department at the time of perm#anum T,2-Dichloroethane; Ethylene dichloride
icati i i HBeryllium T,I-Dichloroethylene; T, I-Dichloroethene
apphgaﬂon. The sampling plan must include procedures Ryl Sis-T2-Dichorostylenc: s Th-
technlques for: ) ) Dichloroethene
(1) Sample collection, preservation, and transport Chromium frans-T,2-Dichloroethylene
S | ” b " t d t| ﬂ t <1Cobalt 1,2-D|ch|oropropane
. (a) >amples will be collected at low llow rates (Scopper cis-1,3-Dichloropropene
I/min) to minimize turbidity of the samples. Lead trans-1,3-Dichloropropene
b S | ” b f |d f|t d | h Nickel Ethylbenzene
o (b) Samples wi e e litered _only WNerseenum Z-Hexanone; Methyl butyl Ketone
turbidity exceeds 10 NTU. Repeated sampling of any weiver metﬂyll bmmlge;grr]?mometrr]lane
T . . . allium ethyl chloride; oromethane
where turbidity exceeds 10 NTU is_not permitted withoMyzragiom Methylene broride; DIbfomomethane
Department approval. Approval will only be granted [&Zinc Methylene chloride; Dichloromethane

cetone

MethyT ethyl ketone; MEK

cases where turbidity cannot be controlled by careful wél

construction, development and samplin§amples-will-be

“Atrylonitrile

Methyl iodide; Todomethane

Benzene

4-Methyl-2-pentanone; Methyl isobutyl ketq

ne

Bromochloromethane

Styrene

fieldfiltered-only-where—turbidity-ecannot-be—controlled

careful-wellconstruction,—development—and—sampling gritfomoform;

Department-approvaHs-ebtained.
(2) Analytical procedures and quality assurance, and
(3) Chain of custody control
b. Sample parameters
(1) Water levels will be measured prior to samp
collection

(2) Ground water samples will be analyzed for thg,,dibromomethane

following list of parameters:

pH

Alkalinity (Alk)

Chemical Oxygen Demand (COD)

Total Organic Carbon (TOC)

Specific Conductance (SpC)

Total Dissolved Solids (TDS)

Fotal Iron (Fe)

FetatManganese (Mn)

Chloride (C1)

Nitrate (NO;N), Nitrate{NGQ, N);and Ammonia
(NH3.N) and-Fetal-Kiehldahl-Nitrogen{FkN)

Sulfate (SQ)

Dissolved Oxygen (DO)

Oxidation-Reduction Potential (ORP) or Eh

PBromodichloromethane

1,1,1,2-Tetrachloroethane

Tribromomethane

1,1,2,2-Tetrachloroethane

Carbon disulfide

Tetrachloroethylene; Tetrachloroethene

Carbon tetrachloride

Toluene

Chlorobenzene

1,1,1-Trichloroethane; Methylchloroform

Trichloromethane

Chloroethane; Ethy' 1,1,2-Trichloroethane
chloride
[€hloroform; Trichloroethylene

Dibromochloromethane;C

ITrichlorofluoromethane; CFC-11

1,2-Dibromo-3-
chloropropane; DBCP

1,2,3-Trichloropropane

T,2-Dibromoethane;
Ethylene dibromide; EDB

Vinyl acetate

Dichlorobenzene

o-Dichlorobenzenze;  1,2-Vinyl chioride
Dichlorobenzene
p-Dichlorobenzenze;  1,4-Xylenes

(3) Test methods used to determine the parameters of
Section 5.G.3.(2) shall be those described in the most
current legal edition of EPA Publication Number SW-846,
"Test Methods for Evaluating Solid Waste - Physical/

Chemical Methods.'

If SW-846 does not contain test

methods for a required parameter, that parameter shall be
tested according to methods described in the most recent
edition of the EPA publication "Methods of Chemical

Analysis for Water and Wastes" or of Standard Methods for
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the Examination of Water and Wastewater (2) notify the Department and place the result in the
c. Monitoring frequency will be at least semi-annual.operating record within 14 days, and

An alternate frequency may be specified by the Department (2) assess the probable accuracy and possible risk

based on consideration of the following conditions: associated with the finding in the annual report.

(1) Lithology of the aquifer and unsaturated zone, f. Performance standards will be established at each site

(2) Hydraulic conductivity of the aquifer and which are intended to provide adequate protection for human
unsaturated zone, health and the environment. The performance standards may

(3) Ground water flow rates, be proposed by the permittee, but must be approved by the

(4) Distance and travel time between the wastéDepartment, and shall be incorporated in the facility permit.
unit(s) and the downgradient monitor wells and possiblén general, performance standards will be the maximum
points of exposure to any landfill-derived contaminants incontaminant levels (MCLs) for public drinking water.
wells or receiving surface waters, and However, the Department may specify performance levels

(5) Resource value of the aquifer. which are more stringent to protect adjacent surface water

d. The Department may observe the ground watefand prevent violation of surface water quality standards) or
sampling conducted by the permittee or his/her designee atéss stringent (where ground water at the site will not
may request split samples for analysis. threaten existing or reasonably expected sources of drinking

4. Data evaluation water or cause violation of surface water quality standards)

a. The owner or operator must establish the backgrounals appropriate.
quality for each sampling parameter or constituent. The g. The points of compliance at which performance
background quality is that which would be expected with nstandards must be met must be no more than 150 meters
impact by contaminant releases from the waste cells. from the edge of the furthest downgradient waste cell and

b. The owner or operator must specify in the operatingnust be on the waste management facility property.
record the methods to be used for statistical evaluation of the h. If any release of contaminants from the landfill to the
monitoring data. These may include: groundwater is detected, either by exceedance of

(1) A tolerance or prediction interval procedure inbackground concentrations or violation of a performance
which a range for each constituent is established from thetandard in the downgradient wells (points of compliance),
distribution of the background data and the level of eaclthe owner or operator must:
constituent in each compliance (downgradient) monitor well (1) Notify the Department and place the result in
is compared to the upper tolerance or prediction limit, the operating record within 14 days,

(2) A control chart approach that plots (2) Re-sample to confirm the result and/or
concentrations of each constituent versus the backgrourdemonstrate that the result was an error or that the increase
range, or was due to a source other than the permitted waste facility

(3) Any other statistical method chosen to meet thavithin 90 days,
following requirements and approved by the Department: (3) Notify the Department of the result of

(a) Appropriate in distribution and number of confirmation within 14 days of availability of the result, and
available data to meet the requirements of the statistical test (4) If a release is confirmed, perform an assessment
chosen; of corrective measure as describe®ection 5.G.6.

(b) Capable of limiting individual constituent 5. Reporting
comparisons to Type | error levels less than 0.01 or multiple a. The owner or operator will compile and evaluate all
constituent comparisons to Type | error levels less than 0.08round water data within a reasonable period of time
for each testing period. (This requirement does not apply tollowing sampling and analysis. A tabulation of water
tolerance intervals, prediction intervals, or control charts.) elevations and quality will be submitted to the Department

c. If necessary, the statistical analysis method shallithin 60 days of each sampling event. Reports of any
include procedures to control or correct for seasonal anstatistically significant increases in downgradient wells or
spatial variability as well as temporal correlation in the dataviolation of performance standards in wells or streams must

d. The owner or operator must determine whether or ndie reported to the Department within 14 days as noted
there is a statistically significant increase over backgrounébove.
values for each parameter or constituent required in the b. An annual monitoring report must be submitted by
monitoring program by comparisons using the chosenhe permittee to the Department which includes the
method of evaluation. This evaluation must be performedollowing:
within a reasonable period of sampling and analysis - (1) Maps showing the locations of sampling points,
normally within 30 days of obtaining sampling results. water elevations, and ground water flow directions and

e. If any statistically significant increase occurs, theapproximate rates for each sampling period;
permittee must: (2) Tabulation of all ground water levels and

DELAWARE REGISTER OF REGULATIONS, VOL. 2, ISSUE 6, TUESDAY, DECEMBER 1, 1998




PROPOSED REGULATIONS 871

elevations, leachate volumes collected and treated argklect a remedial action.
leachate and water quality data; b. Remedies must:

(3) Presentation of statistical results and graphs (1) Be protective of human health and the
depicting water quality parameter concentrations with time; environment;

(4) ldentification of any statistically significant (2) Control source(s) of contaminant releases so as
increases in compliance wells and/or exceedances ®b reduce or eliminate (to the maximum extent practicable),
performance standards; further releases of contaminants that pose a threat to human

(5) Confirmation results and conclusions related tohealth or the environment;
the accuracy of these results and/or reasonable explanation (3) Comply with the site performance standards at
for the results; the points of compliance (to the extent feasible); and

(6) Recommendations for any changes in the (4) Comply with standards for the management of
monitoring program including changes in the numberwastes.
location of sampling points, sampling frequency, parameters c. The Department may determine that remediation of a
or procedures; contaminant release is not necessary if the permittee can

(7) An evaluation of the significance of the resultsdemonstrate to the satisfaction of the Department (or the
including whether they indicate a contaminant release ha3epartment certifies that it is satisfied) that the ground water
occurred and any recommendations for corrective measurds, not currently or reasonably expected to be a source of
if appropriate. drinking water, will not migrate so as to threaten a source of

c. In addition to paper copies of reports, the Departmerdrinking water or will not cause violation of surface water
may require all or part of any required report to be submitteduality standards, (i.e. does not represent a significant threat
on machine readable media in a format mutually acceptable human health or the environment).
to the Department and the permittee. With the approval of 8. Implementation of Corrective Action
the Department, reports submitted on machine readable a. Based on the schedule established under Section
media may be substituted for paper reports. 5.G.6.b. for initiation-ardremediatiai remedial activities,

6. Assessment of Corrective Measures the owner or operator must:

a. An assessment (re-assessment) of corrective measures (1) Implement the corrective action remedy;
by the owner or operator is required (within 90 days) of (2) Take any interim measures necessary to ensure
confirmation of a contaminant release or an exceedance ofpaotection of human health and the environment (such as
performance standard. The owner or operator must perforneplacement of contaminated or imminently threatened water
this assessment which must include: supplies); and

(1) Identification of the nature and extent of the (3) Perform ground water and/or surface water
release (which may require construction and sampling ahonitoring to demonstrate the effectiveness of the remedy
additional wells, analysis for additional constituentsincluding whether or not compliance is achieved with the
including those required for leachatsted-in-Appendixd]l  performance standards.
geophysical surveys and/or other measures); b. If the owner or operator determines, based on

(2) Re-assessment of contaminant fate and potentiahformation obtained after implementation of the remedy has
contaminant receptors (wells and/or receiving streams);  begun or other information that compliance with remediation

(3) Evaluation of feasible corrective measures to: objectives (including achievement of performance

(a) Prevent exposure to potentially harmful standards) cannot be practically achieved with the remedy
levels of contaminants (exceeding performance standards)selected, the owner or operator must notify the Department
(b) Reduce, minimize or prevent further and request authorization to proceed with another feasible

contaminant releases; method consistent with the overall objective of the remedy.
(c¢) Reduce, minimize or prevent the offsite c. If the permittee determines that compliance with

migration of contaminants. remedial action objectives (Section 5.G.7) cannot be
(4) The implementability (and time to implement) practically achieved, the permittee must notify the
and costs of the feasible alternatives; Department and implement alternate methods to control
(5) Recommendations for remedial action. exposure of humans or the environment to residual

b. The owner or operator must present the results of theontamination and implement alternative control measures.
corrective measures assessment, including a proposed d. Remedies selected shall be considered complete
remedy, (with a schedule for initiation and completion) forwhen:

public comment at a public meeting. (1) All actions required to implement the remedy
7. Selection of Remedy have been achieved; and
a. Based on the results of the corrective measures (2) The ground water protection standards or

assessment and public meeting, the owner/operator widllternate requirements agreed upon have been achieved for a
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period of three years or alternate period approved by théepth and moisture for plant growth; and
Department. (2) Six (6) inches of topsoil or other material
e. Upon completion of the remedy, the owner orapproved by the Department to support the proposed
operator must notify the Department that a certification ofvegetation; or
the remedy has been completed in compliance with the (3) A suitable layer of alternative material or
requirement and placed in the operating records. Thisombination thereof to assure adequate rooting and moisture
certification must be signed by a Professional Geologistetention to support the proposed vegetation.
registered in Delaware.
f. Upon completion of the remedy, the owner or operatoThe permittee shall propose a suitable vegetation dependent
will continue ground water monitoring as required byupon the quality and characteristics of the topsoil and
provisions of Section 5.G.3. and approved by thecompatible with the intended final use of the facility.

Department. Maintenance schedules and application rates for fertilizer
and mulch shall also be submitted for approval.
H. CAPPING SYSTEM 3. Final slopes
1. Requirement for a capping system a. The grades of the final slope shall be

a. Upon closure of the landfill or landfill cell the constructedin accordance with the following minimum
permittee shall install a capping system that will control thestandards:
emission of gas, promote the establishment of vegetative (1) The final grade of the top slope, after allowing
cover, and minimize infiltration and percolation of waterfor settlement and subsidence, shall be designed to promote
into, and prevent erosion of, the waste throughout theun-off;

post-closure care period. (2) The final grades of the side slopes shall be, at a
b. The capping system shall be in place 180 daysaximum, three horizontal to one vertical (3:1).

following final waste disposal activity unless the Department b. The top and side slopes shall be maintained to

approves a longer period of time. prevent erosion of the capping system and to insure complete

c. The capping system shall extend beyond the edge oEgetation cover.
the lined area.
d. The proposed design of the capping system must He LANDFILL OPERATION AND MAINTENANCE

approved by the Department prior to installation. STANDARDS

2. Composition of the capping system 1. General
The capping system shall consist of at least the following a. Sanitary landfills shall be operated so as to create an
components: aesthetically desirable environment and to prevent

a. A final grading layer on the waste, consisting of atdegradation of land, air, surface water, or ground water.
least-sixtwelve inches of soil, to attain the final slope and b. Sanitary landfills shall be maintained and operated to
provide a stable base for subsequent system component®nform with the approved Plan of Operation.

Daily and intermediate cover may be used for this purpose. 2. Details of operation and maintenance

b. A low permeability layer to minimize infiltration, that a. Spreading and compacting
has a permeability less than or equal to the permeability of
any bottom liner system or natural subsoils present. Thi$he working face shall be confined to the smallest practical
infiltration control layer must consist of at least thearea, as is consistent with the proper operation of trucks and
following: equipment.

(1) A 2030 mil synthetic geomembrane underlain
by a geotextile, or The waste shall be spread in layers and compacted by
(2) 24 inches of fine-textured soil with a hydraulic repeated passes of the compacting equipment to obtain the
conductivity no greater than 1 x Z&m/sec. degr;:e off (élompr)]action specified in the Solid Waste permit.
. Lift dept

If the landfill has a synthetic liner system, it must have a o o _
synthetic infiltration control layer. Alternative materials that The lift depth shall not exceed the limit specified in the Solid

achieve an equivalent performance may be used for th&aste permit.

infiltration control layer with prior written approval of the c. Cover _
Department. (1) Daily cover
c. A final cover to provide plant roofing and prevent . )
erosion consisting of: A layer of suitable cover material shall be placed over all

(1) Eighteen (18) inches of soil to provide rooting solid waste by the end of each WOI’king day This Iayer shall
be of such depth that when compacted it produces a cover

DELAWARE REGISTER OF REGULATIONS, VOL. 2, ISSUE 6, TUESDAY, DECEMBER 1, 1998




PROPOSED REGULATIONS 873

layer at least six inches in depth.

(2) Intermediate cover Access roads to the point of waste discharge shall be

designed, constructed, and maintained so that traffic will

Any area that receives daily cover and is not expected tflow smoothly and will not be interrupted by inclement
receive either additional solid waste or a capping systemweather.
within six months shall receive intermediate cover consisting
of at least six inches of suitable compacted cover material (iAccess to the site shall be limited to those times when an
addition to the daily cover). Intermediate cover may beattendant is on duty and to those persons authorized to use
required more frequently if deemed necessary by théhe site for the disposal of solid waste. This section shall not

Department. be construed to limit right of entry by the Secretary or his
(3) Cover material duly authorized designee pursuant to 7 Del. C&bxtion
6024.

The soil used as daily and intermediate cover material shall
be of such character that it can be compacted to minimizaAccess to the site by unauthorized persons shall be prevented
percolation of water through the cover, does not cracky the use of barriers, fences and gates, or other suitable
excessively when dry, and is free of putrescible materialmeans.
and large objects. h. Salvaging
(4) Alternate cover materials

Salvage operations shall be so organized that they will not
The Department may approve the use of other materials @sterfere with the proper disposal of any solid waste. No
daily and intermediate cover if they can be shown to be atalvage operation shall be allowed which creates
least as effective as the required depths of compacted soil @tsightliness, nuisances, health hazards, or potential safety
preventing migration of the waste and controlling flies,hazards.

rodents, and fires. i. Personnel
d. Control of nuisances and hazards
(1) Odor Sufficient numbers and types of personnel shall be available

at the site to insure capability for operation in accordance
The operation of the landfill shall not result in odorswith these regulations.
associated with solid waste being detected off site. j- Equipment

(2) Litter

Adequate numbers and types of equipment commensurate
The scattering of refuse and wind-blown litter shall bewith the size of the operation shall be available at the site to
controlled by the use of portable fences, natural barriers, ansure operation of the landfill in accordance with the
other suitable methods. No refuse or litter shall be allowegrovisions of these regulations and the plan of operation.
to migrate off site. Substitute equipment shall be obtained when maintenance or

(3) Vectors, dust, fires breakdown renders normal operating equipment inoperative

for more than 24 hours. All refuse moving equipment shall
The operation of the landfill shall be conducted in a manneibe cleaned routinely and maintained according to the
which eliminates to the extent possible insect and rodemhanufacturer's recommendations.
breeding, dust problems, and fires. k. Employee health and safety

e. Bulky waste

Employees at the site shall work under all appropriate health
Adequate provision shall be made for the handling anénd safety guidelines established by the Occupational Safety
compaction of bulky wastes when such wastes are nand Health Administration.
excluded from the site. Tires in quantities greater than ten
per truckload shall be sliced or shredded before beinghe owner or operator of the landfill shall provide suitable
landfilled. shelter, sanitary facilities, and safe drinking water for

f. Special solid wastes personnel at the site.

The permittee may make provision for the limited disposal reliable telephone or radio communication system shall be
of specified special solid wastes. Disposal of these wastgsovided for site personnel.
shall be conducted pursuant to a plan submitted to and
approved by the Department. First aid equipment shall be available at the site.
g. Access I. Procedures for excluding the receipt of hazardous
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waste both tonnage and years;

(a) Owners or operators of all sanitary landfill cells c. The volumes (or tonnages) and types of specified
must implement a program at the facility for detecting andpecial solid wastes landfilled at the facility;
preventing the disposal of regulated hazardous wastes and d. Leachate quantity and quality data as required in
polychlorinated biphenyls (PCB) wastes. This progranSection 5—Subseetiind, and specified in the Solid Waste
must include, at a minimum: permit;

(1) Random inspections of incoming loads unless e. Gas monitoring data as required in Section 5.,
the owner or operator takes other steps to ensure th8tbseetiok.3, and specified in the Solid Waste permit;
incoming loads do not contain regulated hazardous wastes or f. An updated estimate of the cost of closure and
PCB wastes; post-closure care of the facility, as required in Sectien 5.,

(2) Records of any inspections; Subseectiod.3.d;

g. Any intentional or accidental deviations from the

(3) Training of facility personnel to recognize approved Plan of Operation, and any unusual situations
regulated hazardous waste and PCB wastes; and encountered during the year;

(4) Notification of the DepartmertunderSubtitle C h. All construction or corrective work conducted on the
of RCRA if a regulated hazardous waste or PCB waste isite in accordance with approved plans or to achieve
discovered at the facility. compliance with these regulations.

(b) For purposes of this section, regulated

hazardous waste means a solid waste that is a hazardolise permittee must also submit any additional reports
waste, as defined in 40 CFR 261.3 that is not excluded frorspecified in the Solid Waste permit.
regulation as a hazardous waste under 40 CFR 261.4(b) or 5. Prohibitions
was not generated by a conditionally exempt small quantity a. The owner or operator of a sanitary landfill shall not
generator. knowingly accept for disposal any hazardous waste. See

3. Recordkeeping Section 5.1.2.1.

b. Open burning of any solid waste is prohibited within

The following information must be recorded, as it becomeshe active portion of the sanitary landfill.
available, and retained by the owner or operator of any new c. Sanitary landfills are prohibited from accepting bulk
or existing sanitary landfill until the end of the post-closureor non-containerized liquid waste unless the waste is a
care period of the landfill: household waste other than septic waste.

a. Records demonstrating that liners, leachate control d. Scavenging is prohibited on any landfill site.
systems, gas control systems, capping systems, and all
monitoring systems are constructed or installed inJ. CLOSURE
accordance with the design criteria required in Section 5, 1. General
Subsections C, D, E, F, G, and H.

b. Monitoring, testing, or analytical data where requiredThe owner or operator of a sanitary landfill must close the
by Section 5, Subsections D, E, F, G, and H. completed landfill or landfill cell in a manner that:

c¢. Volume and/or weight of wastes received quarterly. a. Minimizes the need for further maintenance, and

d. Types of waste received quarterly (industrial waste, b. Minimizes the post-closure escape of solid waste
asbestos-containing waste, and other wastes which requicenstituents, leachate, and landfill gases to the surface water,

Department approval prior to being landfilled). ground water, or atmosphere.
e. Location of any monofilled waste. 2. Required submittals; notification
f. Any additional records specified by the Department. a. An owner or operator of a new sanitary landfill must
4. Reporting submit a conceptual closure plan for the facility at the time

of initial {i-es—censtractionpermit application.
The permittee shall submit to the Department on anannual b. At least 180 days prior to the projected date when
basis a report summarizing facility operations for thewastes will no longer be accepted at the landfill or, ¢bé
preceding calendar year. The report shall describe ardndfill owner or operator shall submit to the Department
summarize all solid waste disposal, environmentalvritten notification of intent to close the facility or cell, a
monitoring, and construction activities conducted within theclosure plan, and a closure schedule

year covered by the report. The report shall include, but not e—An—ewher—er—operator—ofa—sanitary—tandfillmust

necessarily be limited to, the following: receive—a—closurepermit-before—commeneing—cloesure of a
a. The volume or tonnage of solid waste landfilled at theempleted-tandfill-or—ecell—At-the—time—ofnetification of
facility; intentto—close—the—owner—or-operatormust-alse—submit a

b. The estimated remaining capacity of the facility, inelesure-sehedule-and-a-—closureplan-errevised-closure plan
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dc. If the Department determines that the closure plamecessary.
and closure schedule are sufficient to ensure closure in b. Finished portions of the landfill shall receive a
accordance with the performance standards described @apping system which meets the requirements of Section
Section 55—Subseetidrl,—a—and-bit will issue—a—<losure 5.H.
permitmodify the solid waste permit to allow closure to take  c. Finished portions of the landfill shall be planted with
place. appropriate vegetation to promote stabilization of the cover.
d. The owner or operator shall not commence closure d. The closure shall be carried out in accordance with
activities before receiving the necessary maodifications to ththe approved closure plan and according to the approved
solid waste permit closure schedule. Any significant deviations from the plan
e. A copy of the closure plan must be maintained at ther the schedule must be approved by the Department prior to
facility or at some other location designated by the owner doeing initiated.
operator through the post-closure care period of the facility. e. Upon closure of an entire landfill, all non-landfilled
3. Closure plan contents wastes located on site shall be removed or disposed of in a
manner approved by the Department.
Closure plans for sanitary landfills must include, as a f. After closure of the facility, the site shall be returned
minimum, the following: to an acceptable appearance consistent with the surrounding
a. A description of the methods, procedures, andirea and the intended use of the land.
processes that will be used to close a landfill and each g. When closure is completed, the owner or operator
individual cell thereof in accordance with the closureshall submit a final report for the Department's approval.
performance standard in Sectior-5-+-Subsedtigraand b The final report shall certify that the closure of the landfill or
b. A description of the capping system required undecell was completed in accordance with the closure plan to
Section 5.H. This shall include a description of the systennclude the construction quality assurance plan, construction
design, the type of material to be used, and a discussion ahd material specifications, and design drawings. The final
how the capping system will achieve the objectives ofeport shall be certified correct by the construction quality
Section 55-Subseetidrl—a-and-babove. assurance engineer, who must be a Professional Engineer
c. A description of other activities necessary to satisfyregistered in Delaware. The landfill or cell will not be
the closure performance standard including, but not limitedonsidered closed until the Department has provided its
to, the removal or disposal of all non-landfilled wasteswritten notification that the closure construction and the final
located on site (e.g., wastes from landfill run-off collectionreport meet the requirements of the solid waste permit and
ponds). these regulations. must—submit—te—the—Department
d. An estimate of the cost of closing the facility or cell eertification—by—a—professional—engineer—registered in
and of the cost of post-closure monitoring and maintenancBelaware—that—thetandfil—or—cel—has—been—elesed in
throughout the post-closure care period. These estimatesecordance—with-the—speecifications—in-the—approved—closure
shall be updated yearly and submitted to the Department gdan The Department will inspect the cell or facility and
part of the annual report described in Section 5.will either:
Subseetiohd. (1) Issue a letter of approval to certify that the site
e. A plan for post-closure care of the facility sufficienthas been closed in accordance with -the—closoiiel waste
to ensure that the standards described-in-SubseBtotion  permit, the closure plan, and all applicable regulations; or
5.J.1 will be met. This will include: (2) Determine that the site is not in compliance with
(1) A description of the monitoring and the-elesuresolid wastepermit, the closure plan, or applicable
maintenance activities required and the frequency at whickegulations; identify the areas of deficiency; and require the
these activities will be performed. owner or operator to take the necessary actions to bring the
(2) The name, address, and telephone number of theite into compliance.
person or office to contact about the facility during the h. Facilities entering the post-closure period will be

post-closure period. issued a post-closure permit based upon the approved post-
(3) A description of the planned uses of theclosure plan, monitoring requirements, gas and leachate
property during the post-closure period. control, maintenance, and corrective actions (if required)
f. A plan for control and/or recovery of landfill gases.
g. A closure construction quality assurance plan. K. POST-CLOSURE CARE
4. Minimum closure requirements 1. General

a. The permittee shall notify the Department at least 30 a. The owner or operator of a sanitary landfill must
working days prior to commencing closure activities. Thecontinue post-closure care for 30 years after the completion
Department shall inspect the site, and the permittee shalf closure.
perform any corrective work which the Department deems  b. At any time during the post-closure care period the
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Department may remove one or more of the post-closurpersons who are engaging in activities which are compatible

care requirements described in Section 5&2-Subseetion K\&ith the intended post-closure use of the site.

below if it determines that the requirement(s) is/are no 4. Post-closure land use

longer necessary for the protection of human health and the

environment. The owner or operator shall implement the post-closure land
c. At any time after the first five years of the use plan approved by the Department.

post-closure care period, the Department may reduce the 5. Notice in deed to property

length of the post-closure care period or terminate a. The owner of the property on which a sanitary landfill

post-closure care if it determines that such care is no longes located must record a notation on the deed to the facility

necessary. property, or on some other instrument that is normally
d. Prior to the time that the post-closure care period iexamined during title search, that will in perpetuity notify

due to expire, the Department may extend the post-closueny potential purchaser of the property that:

care period if it determines that the extended period is 1. The land has been used as a solid waste disposal
necessary to protect human health and the environment.  site, and
e. If at any time during the post-closure care period there 2. The use of the land is restricted under this

is evidence of a contaminant release from the landfill thategulation.
presents a significant threat to human health or the b. Included with the notation shall be a map or
environment, action to mitigate the threat will be required ofdescription clearly specifying the area that was used for
the owner or operator of the facility. disposal.

2. Minimum post-closure care requirements

SECTION 6: INDUSTRIAL LANDFILLS
Post-closure care_shall be in accordance with the post-
closure permit anchust consist of at least the following: (NOTE: This section applies to those landfills that dispose of
a. Maintaining the integrity and effectiveness of theonly industrial and/or dryaste.)
capping system, including making repairs as necessary to
correct the effects of settling, subsidence, erosion, or othé. SITING
events, and preventing run-on and run-off from eroding or 1. Industrial landfill facilities shall be located only in

otherwise damaging the cap. areas where the potential for degradation of the quality of air,
b. Reseeding the cover if insufficient vegetation existdand, and water is minimal.
to stabilize the surface. 2. All industrial landfill facilities shall be constructed to

¢. Maintaining and operating the leachate collection anét least minimum design requirements as contained in
treatment systems until the Department determines that ttf&ection 65—SubseetioB. More stringent designs will be
leachate no longer poses a threat to human health or thequired where deemed necessary by the Department for the
environment. The permittee shall submit leachate quantitprotection of ground water resources.
and quality data to the Department for those parameters and 3. No new cell of andustrial landfill shall be located in
at such frequencies as specified by the Department. an area such that solid waste would at any time be deposited:

d. Maintaining and operating the ground water a. Within the 100 year flood plain.
monitoring system in accordance with Section 5.G. The b-Within200-feet-of-any-state-orfederalwetlatin.an
permittee shall submit ground water quality data as specifiedrea that may cause or contribute to the degradation of any
by the Department. state or federally regulated wetlands unless the owner or

e. Maintaining and monitoring the gas control and/oroperator can demonstrate to the satisfaction of the
recovery system in accordance with Section 5.E and thappropriate wetlands regulatory agency that:
closure plan. The permittee shall submit gas data as specified (1) there is no impact to any regulated wetlands on
by the Department. the site, or

f. Maintaining and monitoring the surface water (2) any impact will be mitigated as required.
management system in accordance with Section 5.F. e Within-200-feet-ofany-perennial-stream

3. Prohibitions dc. Within one mile of any state or federal wildlife

a. Standing water shall not be allowed on the closedefuge, wildlife area, or park, unless specifically exempted
landfill. from this requirement by the Department.

b. Open burning shall not be allowed on the closed ed. So as to be in conflict with any locally adopted land
landfill. use plan or zoning requirement.

c. Unless approved in advance by the Department, no e. Within the wellhead protection area of a public water
activity shall be conducted on a closed landfill. supply well or well field.

d. Access to the closed landfill shall be limited to those  f. In areas where valuable aquifers would be threatened
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by contaminant releases, unless viable alternatives have beienaccordance with a quality assurance plan included in the
dismissed and stringent design measures have beemgineering report [(Section 4.B.1.a (4)] and approved by
incorporated to minimize the possibility and magnitude ofthe Department.  For synthetic liners, the plan shall

releases. incorporate the manufacturer's recommendations—Written
g. Within 200 feet of the facility boundary unless verification—efliner—integrity—shal—be—submitted—te—the
otherwise approved by the Department. Bepartment—before—commeneement—of—waste—disposal

h. In an area that is environmentally unique or valuablesperatiens.
e. Qualifications of the construction quality assurance
B. DESIGN staff (CQA) and the geosynthetics installer, including master
1. General seamers, on-site supervisor, and construction quality control
(CQC) personnel, shall be submitted to the Department for
Industrial landfills shall be planned and designed byreview prior to their performing these duties on.site
professional engineers registered in Delaware. Planning and f. All conformance and destructive samples taken as part
design of these facilities shall be consistent with thisof the construction quality assurance plan shall be tested at
regulation and based on empirically derived data and state ah independent laboratory which is accredited by the
the art technology. Geosynthetics Institute’s Laboratory Accreditation Program
2. Minimum design requirements (by applicable test method) or other accreditation program
acceptable to the Department
All industrial landfills shall be designed to include at least 2. Liner characteristics

the following: a. CompositéSingle-synthetitiner
a. A setback area, including a buffer zone with A compositesirgle-synthetidiner must_haveas a
appropriate screening, if deemed necessary by th&inimum:
Department. (1) A primary (upper) liner which meets the
b. A liner that meets the requirements of Section 6.C. following:
c. A—leachate—eollection—and—disposdleachate (a)Bels at least 45 mils thick.
collection, treatment and disposal, and monitorsiygtems (b) Be Is constructed of materials that have
that meetsghe requirements of Section 6.D. appropriate chemical properties and sufficient strength and

d. A gas control system, if deemed necessary by ththickness to prevent failure due to physical contact with the
Department. This system shall meet the requirements ¢éachate to which it is exposed, climatic conditions, the

Section 6.E. stresses of installation, and the stresses of daily operation.

e. A surface water management system that meets the (c) Be Is made of synthetic material that meets
requirements of Section 6.F. minimum requirements of-the—mest—+recent—editiontiod

f. A ground water monitoring system that meets theNational Sanitation Foundation's publication, "Standard
requirements of Section 6.G. Number 54-1993Flexible Membrane Liners" for membrane

g. A capping system that meets the requirements ahaterials covered by this standard, or of other materials of
Section 6.H. equal or better performance as approved by the Department.

(d) Be Is chemically resistant to the waste and

C.LINER leachate managed at the facility. The EPA Test Method 9090

1. General provisions shall be performed using a solid waste leachate (a synthetic

a. An impermeable liner shall be provided at allleachate mix approved by the Department may be substituted
industrial landfills to restrict the migration of leachate fromif existing leachate is not available). The specified physical
the landfill and to prevent contamination of the underlyingparameters shall be tested before and after liner exposure.
ground water. Any significant change in test properties shall be considered

b. The Department reserves the right to set a mor® be indicative of incompatibility.
stringent liner requirement when it determines that a (e) Be Is compounded from first quality virgin
compositesirgle liner is not sufficient to protect human materials. No reground or reprocessed materials containing
health and the environment. encapsulated scrim shall be used in the manufacturing of the

c. The bottom of the liner (of the secondary liner, in ainer.
double liner system) shall be at least five (5) feet above the () Be Is free of pinholes, blisters, holes, and
seasonal high water table, as measured in the uppermasintaminants, which include, but are not limited to, wood,
aquifer beneath the landfill. This 5-foot requirement may beaper, metal and non-dispersed ingredients.
reduced by the Department if a more stringent liner system is (2) A secondary (lower) liner composed of:
used. (a) Compacted clay at least two feet thick with a

d. All liners shall be prepared, constructed, and installed
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hydraulic conductivity no greater than 1 x-46m/sec, or system.
(b) An _equivalent material acceptable to the (2) The primary (top) liner shall be a synthetic liner
Department which is at least 30 mils thick and which meets the
b. Natural liner requirements of Section 6.C.2.a.(1)(b) (&6}
(1) Use of natural material for liners is restricted to (3) The secondary (bottom) liner may be either
those areas where: synthetic or natural. If synthetic, it must be at least 30 mils

(a) Underlying ground water is not used and isthick and must meet the requirements of Section 6.C.2.a
not reasonably expected to be used for water supplies, and(1)(0) - ({2}6). If natural, it must meet the requirements

(b) The landfill subbase is subject to Of Section 6.C.2.b.
compaction and settlement such that a synthetic membrane (4) The drainage layer separating the two liners
would not be feasible. shall consist of at least 12 inches of soil having a hydraulic

(2) A natural liner must meet the following conductivity greater than 1 x #4x16° cm/sec based on
requirements as a minimum: laboratory and field testing.

(@) It shall consist of compacted clay or
equivalent material having a hydraulic conductivity noAlternate material may be used for the drainage layer with
greater than 1 x 16cm/sec. prior written approval of the Department.

(b) The material shall be at least five (5) feet (5) The leak detection system shall be capable of
thick, and thicker if necessary to prevent any leachate frorflétecting and intercepting liquid within the drainage layer
migrating through the liner at any time during the active lifednd conveying the liquid to a collection sump or monitoring
and through the post-closure care period of the facility. point where the guantity of flow can be measured and the

(c) The material proposed for use shall beliquid can be sampled. The operator or designer shall

tested by ASTM or equiva|ent methods for the fo”owing: calculate the Action Leakaqe Rate. The DrODOSGd Action

Grain size Leakage Rate and a response plan if the Action Leakage
Classification Rate is exceeded shall be submitted to the Department for
Compaction approval before construction of the liner is permittéithe
Specific gravity system shall be designed to operate without clogging
Hydraulic conductivity through the post-closure care period of the facility.

Porosity (6) The upper synthetic liner membrane shall be
pH underlain by either a geosynthetic clay or 2-feet of natural
Cation exchange capacity material with apermeability no greatertharn/ta/sec.

Pinhole test (if required)

Mineralogy (if required) Alternate liner designs may be used with prior written

approval of the Department.
All data shall be submitted to the Department prior to 3. Liner construction

construction. a. Construction/installation  of —single—synthetic
(d) Testing of the saturated hydraulic compositdiner
conductivity and the effect of leachate on soil hydraulic (1) At least 15 working days prior to installation of

conductivity shall be performed in accordance with testhe liner, the owner or operator shall notify the Department
methods given in the most recent edition of EPA publicatiorof the installation date.

SW-846, ASTM test procedures, or other tests approved by (2) The liner shall be installed upon a subbase
the Department. which meets the following requirements:
(e) If on-site soils are to be used as a natural (a) It shall be capable of supporting the loads

liner, the uppermost five (5) feet of soil shall be excavatednd withstanding the stresses that will be imposed on it
and recompacted to ensure homogeneity of the linethrough the active life and post-closure care period of the
provided, however, that with respect to dredge spoil soildacility and of resisting the pressure gradient above and
the excavation and recompaction requirement shall not applyelow the liner caused by settlement, compression, or uplift.

if the applicant can demonstrate that the dredge spoil soils (b) It shall have a smooth surface that is free of
have acceptable characteristics as indicated above. all rocks, stones, roots, sharp objects, or debris of any kind.
c. Double liner system (c) It shall be certified in writing by the liner
A double liner _systemshall meet the following installer as an acceptable subbase for the liner. Written
requirements: certification of acceptability shall be submitted to the

(1) It shall consist of two single liners Department prior to installation of the liner. However,
separated by a drainage layer containing a leak detecti@ubmittal of written acceptance may proceed incrementally
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according to installation schedule. (4) The maximum slope of the sidewalls shall not
(3) The minimum_post-loadinglopes of the liner be so great as to preclude effective compaction.

shall be two (2) percent on controlling slopes and one-half c¢. Construction/installation of double liner

(0.5) percent on remaining slopes. (1) The secondary liner shall be constructed in
(4) The landfill shall be designed to minimize accordance with Section 6.C.3.b (if it is a natural liner) or

penetrations through the liner. If a penetration is essential, Section 6.C.3.a.(1)-(7) (if it is synthetic).

liquid-tight seal must be accomplished between the (2) The primary liner shall be constructed in

penetrating structure and the synthetic membraneccordance with Section 6.C.3.a.(1) and (3)-(8).

Compaction of areas adjacent to the penetrating structure

shall be to the same density as the surrounding soil tD. LEACHATE COLLECTION, TREATMENT,

minimize differential settlement. Sharp edges on théDISPOSAL, AND MONITORING

penetrating structure must not come in contact with the 1. General provisions

synthetic material. a. All industrial landfills shall be designed and
(5) Bridging or stressed conditions in the liner shallconstructed to include a leachate collection system, a

be avoided with proper slack allowances for shrinkage of theeachate treatment and disposal system, and a leachate

liner during installation and before the placement of amonitoring system.

protective soil layer. b. The leachate systems shall be constructed, installed,
(6) Synthetic liners shall have factory and field and maintained in accordance with the Department-approved

seams that equal or exceed the strength requirements definguhlity assurance plan.

by the—mest—recent—edition— dfhe National Sanitation c. The owner or operator shall keep and maintain

Foundation's "Standard Number 54-1998r that liner  documentation for the quality assurance procedures through

material. All seams must be visually inspected and testetthe post-closure care period of the facility.

along their entire length for seam continuity using suitable 2. Leachate collection

nondestructive techniques. Seams shall also be tested for a. Minimum design specifications

strength, at a frequency specified in the quality assurance (1) The leachate collection system shall be designed

plan. In addition, field seams shall meet the followingto operate without clogging through the post-closure care

requirements: period of the facility.
(a) Field seaming shall provide a dry sealing (2) All elements of the system (pipes, sumps,

surface. pumps, etc.) shall be sized according to water balance
(b) Seaming shall not be done when windcalculations and shall be capable of handling peak flows.

conditions prevail. (3) Collection pipes shall be sized and spaced to
(c) Seams shall be made and bonded in accordanedficiently remove leachate from the bottom of the waste and

with the supplier's recommended procedures. the side walls of the cell. The capacity of the mains shall be
(7) Proper equipment shall be used in placingat least equal to the sum of the capacities of the laterals.

drainage material over the synthetic liner to avoid stress. (4) The pipes shall be designed to withstand the
(8) The synthetic membrane shall be protected fronweight, stresses, and disturbances from the overlying wastes,

the waste by at least two (2) feet of drainage materiavaste cover materials, equipment operation, and vehicular

incorporating the leachate collection system. traffic.
(9) The synthetic membrane must be underlain by a (5) The collection pipes shall be designed to drain
secondary liner as described in Section 6.C.2.a(2) by gravity to a sump system. Sumps must function
b. Construction of natural liner automatically and shall contain a conveyance system for the
(1) All lenses, cracks, channels, root holes, or otheremoval of leachate.
structural nonuniformities that can increase the saturated (6) Manholes or cleanout risers shall be located
hydraulic conductivity above 1 x 10-cm/sec shall be along the perimeter of the leachate collection system. The
removed. number and spacing of the manholes shall be sufficient to

(2) Natural liners shall be constructed in lifts notinsure proper maintenance of the system by water jet
exceeding six (6) inches after compaction to maximize th&ushing or an equivalent method.
effectiveness of the compaction throughout the lift thickness. (7) Innovative leachate collection systems
Each lift shall be properly interfaced by scarification incorporating alternative designs may be used, after approval
between lifts to ensure the bonding. by the Department, if they are shown to be equivalent to or
(3) Clods shall be broken up and the materiamore effective than the specified design.

shall be homogenized before compaction of each lift using (81 _The leachate collection system must be
mixing devices such as pug mills or rotary tillers. designed to prevent the leachate head on the liner from

exceeding a depth of 12 inches.
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b. Construction standards b. Leachate storage prior to treatment shall be
(1) The leachate collection system shall be installedvithin tanks constructed and installed in accordance with the
immediately above an impermeable liner and at the bottorfollowing standards:
of a drainage layer. The drainage layer shall be at least 12 (1) The tank shall be placed above ground.
inches thick with a hydraulic conductivity not less than (2) The storage tank shall be designed in
1x102 1x363 cm/sec and a minimum__post-loading @ccordance with American Petroleum Institute (API),
controlling slope of two (2percent. Underwriters Laboratory (UL), or an equivalent standard
appropriate to the material being used, and shall be
Alternate materials may be used for the drainage layer, withonstructed of or lined with material which has a
prior written approval of the Department. demonstrated chemical resistance to the leachate.
(2) The following tests shall be performed on the (3) The storage tank area shall have a liner capable
soil proposed for use in the drainage layer, and all data sh&f pPreventing any leachate which may escape from the tank
be submitted to the Department prior to construction of th&©m coming into contact with the underlying soil.

drainage layer. These tests shall be performed in accordance (4) The storage tank area shall be surrounded by a
with current ASTM, AASHTO, or equivalent methods. berm, and the bermed area shall have a capacity at least ten
Classification percent greater than the capacity of the tank.
Porosity (5) All storage tanks shall be equipped with a
Relative density or compaction venting system. _ . .
Specific gravity (6) All storage tanks shall be equipped with a high
Hydraulic conductivity liquid level alarm or warning device. The alarm system shall

(3) The leachate collection system andbPe wired to the location where assistance will be available to

manholes or cleanout risers shall be constructed of materidigspond to t.he emergency. N
that can withstand the chemical attack that results from C. On-site complete treatment or pretreatment facilities

leachates. shall be designed and constructed in accordance with the
c. Operational procedures following: _ _ .
(1) The leachate collection system shall operate (1) On-site treatment units shall be designed based
automatically whenever leachate is present in the sump @0 the results of a treatability study, the results of the
remove accumulated leachate. operations of a pilot plant, or written information

verify proper functioning of the leachate collection systemfréatment system. _ .
and to detect the presence of leachate in the removal sump. (2) On-site treatment units shall be designed and
The owner or operator shall keep records on the system g@nstructed by staging of the units to allow for on-line
provide sufficient information that the leachate collectionmodification of the treatment system to account for
system is functional and operating properly. The amount ofariability of the leachate quality and quantity. _
leachate collected from each cell shall be recorded on a d. For all leachate discharges planned for publicly
weekly basis. owned treatment works (POTW), the owner or operator of
to a Department-approved scheduled maintenance progra#scharge leachate into the collection system and shall
and more frequently if required. provide the POTW with analysis of the leachate as required
3. Leachate treatment and disposal by the POTW. .

be designed in accordance with one of the following optionsdesigned and constructed to control odors. .
(1) Comp|ete treatment on-site with or without f. Residuals from the on-site treatment and dISp08a|

direct discharge to surface water systems shall be sampled and analyzed for hazardous waste
(2) Pretreatment on-site with discharge to ancharacteristics in accordance with Delaware’'s Regulations
off-site treatment works for final treatment Governing Hazardous Waste.
(3) Storage on-site with discharge to an off-site 9. Recirculation of leachate—witi—ret—be—allowed at
treatment works for complete treatment industriaHandfillsmay be allowed. subject to approval by
(4) Direct discharge to an off-site treatmentthe Department, to accelerate decomposition of the waste.
works Recirculation will be allowed only in areas constructed with

(5) Pretreatment on site with discharge on Site_a Composite liner system or a double liner system. The
The permittee must maintain all necessary permits anmethod of recirculation must be aDDI’OVGd bV the Department

approvals for leachate storage and discharge activities. ~ in_advance and annually so long as the recirculation
continues. Records of leachate collected and recirculated
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must be kept and reported and any resultant problemen effective system.
reported to the Department and remedied as soon as c. The gas control system shall be designed to evacuate
practicable and included in the annual report. gas from all levels within the waste.
4. Leachate monitoring d. The system shall not interfere with or cause failure of
a. The leachate monitoring system shall be capable dhe liner or leachate systems.
measuring the quantity of the flow and sampling the leachate 3. Monitoring
from each landfill cell. The volume of leachate collected a. A sufficient number of gas monitoring wells shall be
from each cell shall be determined at least monthly anihstalled to evaluate gas production rates in the landfill.

reported quarterlyFheleachate-monitering-system-shall be b. The owner or operator shall sample the gas
capable-ef-measuring-the flow-and-sampling-theleachate. monitoring wells and provide analytical results as required

b. Leachate monitoring of the influent and effluent ofby conditions specified in the facility permit.
the treatment and disposal system shall be performed c. At landfills utilizing natural liners, gas monitoring
according to a Department-approved plan which includeprobes must be installed in the soil outside the lined area to
quality control and quality assurance procedures. evaluate any lateral migration of landfill gas.

c. Samples of leachate effluent and influent shall be d. Emissions from active and passive gas control
analyzed as specified by the Department. The parametersdgstems may require a permit from the Air Resources
be analyzed will depend on the characteristics of the waste Section of the Division of Air and Waste Management.

d. Leachate monitoring results shall be submitted to the
Department as required. F. SURFACE WATER MANAGEMENT

e. For a double liner system, if the Action Leakage Rate 1. General provision
of the leak detection system is exceeded, the owner or
operator of the landfill shall notify the Department within An owner or operator of an industrial landfill shall design,
five (5) working days. The owner or operator shall alsaconstruct, and maintain a surface water management system
sample and analyze the liquid in the leak detection systemno:
for parameters required by the Departmeiftliguid—is a. Prevent erosion of the waste and cover,

discovered—within—theleak-detection—system—the—owner or b. Prevent the collection of standing water, and
operater—of-the—landfill-shall-netify-theBepartment-within c. Minimize surface water run-off onto and into the

five{5)werking-days-ef-the-discovery waste.
2. Design requirements
E. GAS CONTROL a. The surface water management system shall be
I. General provisions designed to control, at a minimum, the run-off from the

a. Gas control systems shall be installed at industriadischarge of a 2-hour, 10-year storm.
landfills where the materials landfilled would be expected to  b. The system shall be designed to include:
produce gas through biological activity or reaction.
b. The gas control system shall be designed an®etention basins to provide temporary storage of the

constructed to: expected run-off from the design storm with sufficient
(1) Evacuate gas from within the waste to preventeserve capacity to contain accumulated precipitation and
the accumulation of gas on-site or off-site, sediment prior to discharge.
(2) Prevent and control damage to vegetation, (2) Diversion structures designed to prevent run-off

(3) Prevent odors from the facility being detectablegenerated within the active cells from moving off site of the
at the facility property line in sufficient quantities to cause otdined areas.
create a condition of air pollution.Centrelmaledereus 3. Channeling of run-off

gaseeus—emissions-to-the-extent-that-there-isno-pereeivable a. Run-off from the active cell(s) must be channeled to
landfill-edoratthe-property beundary the leachate treatment and disposal system.

¢. The concentration of landfill gas in facility structures b. Run-off from closed cells will be directed to the
(except gas recovery system components) and at the facililetention basins or other approved sedimentation control
boundary shall not exceed 25% of the lower explosive limit.systems.

2. Design and construction standards 4. Discharge

a. The owner or operator of an industrial landfill shall
consider both active and passive gas control systems amischarge from the detention basins shall be incompliance
shall provide an evaluation of the proposed system fowith all applicable federal and state regulations.
Department approval.

b. The owner or operator shall perform an analysis t@. GROUND WATER MONITORING _AND
establish the required spacing of gas control vents to provideORRECTIVE ACTION
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1. General provision advance notice othe ground water sampling conducted by
the permittee or his/her designee and may request split
Owners or operators of all industrial landfill facilities shall samples for analysis.
maintain and operate a ground water monitoring program to  d. If the Department determines that the ground water
evaluate facility impact upon ground water quality. monitoring data indicate that ground water contamination
2. Design and construction of monitoring system has occurred, a remedial action program may be required.
a. The ground water monitoring system shall be 4. Reporting
designed by a Professional Geologist registered in Delaware. a. All ground water, leachate, and gasnitoring shall
b. The system shall consist of a sufficient number obe conducted on a schedule to be determined by the
wells, installed at appropriate locations and depths, to definBepartment and the results submitted withind&0days of
the ground water flow system and shall be developed isampling.
accordance with Departmental requirements to yield ground b. An annual hydrogeologic report will be prepared
water samples that are representative of the aquifer watemich shall include:
quality. (1) Tabulation-and—graphical—presentation all
¢. The number, spacing, location, depth, and screenddachate flow and quality and ground water quality data from
interval of the monitoring wells shall be approved by thecurrent and preceding years,
Department prior to installation. (2) Graphical presentation of leachate flow and
d. All monitoring wells shall be constructed in guality and ground water quality data from current and
accordance with the Regulations Governing the Constructiopreceding years as required in the operating permit
of Water Wells and any subsequently approved guidelines. (3) Maps showing ground water flow patterns at
Variation from the existing guidelines must be approved byach time of ground water sampling,
the Department in writing prior to construction. (4) A discussion of the ground water monitoring
3. Ground water sampling results, and
a. The permittee shall submit a ground water sampling (5) Recommendations for future monitoring.
plan to the Department at the time of permit application. 5. Assessment of Corrective Measures
The sampling plan must include procedures and techniques a. An assessment (re-assessment) of corrective measures
for: by the owner or operator is required (within 90 days) of
(1) Sample collection, preservation, and transport: confirmation of a contaminant release or an exceedance of a

(a) Samples will be collected at low flow rates performance standard. The owner or operator must perform
(<1 I/min) to minimize turbidity of the samples. this assessment which must include:

(b) Samples will be field filtered only when (1) ldentification of the nature and extent of the release
turbidity exceeds 10 NTU. Repeated sampling of any wel{which may require construction and sampling of additional
where turbidity exceeds 10 NTU is not permitted withoutwells, analysis for additional constituents including those
Department approval. Approval will only be granted inrequired for leachate, geophysical surveys and/or other
cases where turbidity cannot be controlled by careful welineasures);

construction, development and sampling (2) Re-assessment of contaminant fate and potential
(2) Analytical procedures and quality assurancegcontaminant receptors (wells and/or receiving streams);
and (3) Evaluation of feasible corrective measures to:
(3) Chain of custody control. (a) Prevent exposure to potentially harmful levels
b. Sample constituents of contaminants (exceeding performance standards);
(1) The parameters to be analyzed shall depend (b) Reduce, minimize or prevent further
upon the characteristics of the waste and shall be specifiedhntaminant releases; and
by the Department. (c) Reduce, minimize or prevent the offsite

(2) Test methods used to determine the parametemigration of contaminants.

of Section 6.G.&(1) shall be those described in the most  (4) The implementability (and time to implement) and
current legal edition of EPA Publication Number SW-846,costs of the feasible alternatives; and
"Test Methods for Evaluating Solid Waste - Physical/ (5) Recommendations for remedial action.
Chemical Methods." If SW-846 does not contain test b. The owner or operator must present the results of the
methods for a required parameter, that parameter shall lgerrective measures assessment, including a proposed
tested according to methods described in the most recergmedy, (with a schedule for initiation and completion) for
edition of the EPA publication "Methods of Chemical public comment at a public meeting.
Analysis for Water and Wastes" or of Standard Methods for 6. Selection of Remedy
the Examination of Water and Wastewater a. Based on the results of the corrective measures

c. The Department may observand may request assessment and public meeting, the owner/operator will

DELAWARE REGISTER OF REGULATIONS, VOL. 2, ISSUE 6, TUESDAY, DECEMBER 1, 1998




PROPOSED REGULATIONS 883

select a remedial action. period of three years or alternate period approved by the
b. Remedies must: Department.
(1) Be protective of human health and the e. Upon completion of the remedy, the owner or
environment; operator must notify the Department that a certification of

(2) Control source(s) of contaminant releases so athe remedy has been completed in compliance with the
to reduce or eliminate (to the maximum extent practicablejequirement and placed in the operating records. This
further releases of contaminants that pose a threat to humaartification must be signed by a Professional Geologist

health or the environment; registered in Delaware.
(3) Comply with the site performance standards at f. Upon completion of the remedy. the owner or operator
the points of compliance (to the extent feasible); and will _continue ground water monitoring as required by
(4) Comply with standards for the management ofprovisions of Section 6.G.3. and approved by the
wastes. Department.

c. The Department may determine that remediation of a
contaminant release is not necessary if the permittee cah CAPPING SYSTEM
demonstrate to the satisfaction of the Department (or the 1. Requirement for a capping system
Department certifies that it is satisfied) that the ground water a. Upon closure of the landfill or landfill cell the
is not currently or reasonably expected to be a source g@lermittee shall install a capping system that will control the
drinking water, will not migrate so as to threaten a source oémission of gas (if applicable), promote the establishment of
drinking water or will not cause violation of surface watervegetative cover, and minimize infiltration and percolation
guality standards (i.e. does not represent a significant threaf water into, and prevent erosion of, the waste throughout
to human health or the environment). the post-closure care period.
7. Implementation of Corrective Action b. The capping system shall be in place 180 days
a. Based on the schedule established under Sectidallowing final waste disposal activity.
6.G.5.b. for initiation and remediation of remedial activities, c. The capping system shall extend beyond the edge of
the owner or _operator must: the lined area.
(1) Implement the corrective action remedy; 2. Composition of the capping system
(2) Take any interim measures necessary to ensure
protection of human health and the environment (such aShe capping system shall consist of at least the following
replacement of contaminated or imminently threatenedomponents:
water supplies); and a. A final grading layer on the waste, consisting of at
(3) Perform ground water and/or surface waterleast six (6) inches of soil, to attain the final slope and
monitoring to demonstrate the effectiveness of the remedyrovide a stable base for subsequent system components.
including whether or not compliance is achieved with theDaily and intermediate cover may be used for this purpose.

performance standards. b. An impermeable layer, consisting of at least:

b. If the owner or operator determines, based on (1) A 20 30 mil geomembrane underlain by a
information obtained after implementation of the remedy hageotextile, or
begun or other information that compliance with remediation (2) 24 inches of clay at a hydraulic conductivity of

ObieCtives (inClUdinq aChieVement Of Derformancel X 10_7 Cm/sec or depth Of equivalent materia| having a
standards) cannot be practically achieved with the remedp{ draulic conductivity less than 1 x {@emisec. such depth

selected, the owner or operator must notify the Departmqu be determined based on the hydraulic conductivity of 24
and request authorization to proceed with another feasible : o
method consistent with the overall objective of the remedy. "cNes of clay at a hydraulic conductivity of 1 x lem/sec.

c. If the permittee determines that compliance with ) ] ]
remedial _action objectives (Section 6.G.7) cannot bé\€rnative materials may be used for the impermeable layer
practically _achieved, the permittee must notify theWith Prior written approval of the Department.
Department and_implement_alternate methods to control ¢ A final cover consisting of: . . _
exposure of humans or the environment to residual (1) Eighteen (18) inches of soil to provide rooting
contamination and implement alternative control measures.d€Pth and moisture for plant growth, and

d. Remedies selected shall be considered complete (2) Six (6) inches of topsoil or other material
when: approved by the Department to support the proposed

(1) All actions required to implement the remedy Ve9etation;or , ,
have been achieved: and (3) A suitable layer of alternative material or
(2) The ground water protection standards orcombination thereof to assure adequate rooting and moisture

alternate requirements agreed upon have been achieved fof€4€ntion to support the proposed vegetation.
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The permittee shall propose a suitable vegetation dependeftie landfill shall be operated in a manner which eliminates,
upon the quality and characteristics of the topsoil ando the extent possible, dust problems and fires.

compatible with the intended final use of the facility. d. Access

Maintenance schedules and application rates for fertilizer

and mulch shall also be submitted for approval. Access to the site shall be limited to those persons authorized
3. Final slopes to use the site for the disposal of solid waste and to those
a. The grades of the final slope shall be constructed ihours when an attendant is on dufhis section shall not be

accordance with the following minimum standards: construed to limit right of entry by the Secretary or his duly

(1) The final grade of the top slope, after allowing authorized designee pursuant to 7 Del. C&kztion 6024.
for settlement and subsidence, shall be designed to promote

run-off; Access to the site by unauthorized persons shall be prevented
(2) The final grades of the side slopes shall be, at Ay the use of barriers, fences and gates, or other suitable
maximum, three horizontal to one vertical (3:1). means.

b. The top and side slopes shall be maintained to prevent e. Salvaging
erosion of the capping system and to insure complete
vegetation cover. Salvage operations shall be so organized that they will not
interfere with the proper disposal of any solid waste. No
. LANDFILL OPERATION AND MAINTENANCE salvage operation shall be allowed which -creates
STANDARDS unsightliness, nuisances, health hazards, or potential safety
1. General hazards.
a. Industrial landfills shall be operated so as to create an f. Personnel
aesthetically desirable environment and to preclude
degradation of land, air, surface water, or ground water.  Sufficient numbers and types of personnel shall be available
b. Industrial landfills shall be maintained and operatedat the site to insure capability for operation in accordance
to conform with the approved Plan of Operation. with these regulations.
2. Details of operation and maintenance g. Equipment
a. Spreading and compacting
Adequate numbers and types of equipment commensurate
The working face shall be confined to the smallest practicalith the size of the operation shall be available at the site to
area, as is consistent with the proper operation of trucks andsure operation of the landfill in accordance with the
equipment. provisions of these regulations and the plan of operation.
Waste handling equipment shall be cleaned routinely and
The waste shall be spread in layers and compacted hyaintained in accordance with the manufacturer's
repeated passes of the compacting equipment to obtain thecommendations.
degree of compaction specified in the Solid Waste permit. h. Employee health and safety
b. Cover
Employees at the site shall work under all appropriate health
Approved cover material shall be applied at a frequency anand safety guidelines established by the Occupational Safety
thickness specified by the Department. and Health Administration.
c. Control of nuisances and hazards
The owner or operator of the landfill shall provide suitable
Odor shelter, sanitary facilities, and safe drinking water for
personnel at the site.
The operation of the landfill shall not result in odors
associated with solid waste being detected off site. A reliable telephone or radio communication system shall be
provided for site personnel.
Litter
First aid equipment shall be available at the site.
The scattering of refuse and wind-blown litter shall be 3. Recordkeeping
controlled by the use of portable fences, natural barriers, or
other suitable methods. No refuse or litter shall be allowed he following information must be recorded, as it becomes

to migrate off site. available, and retained by the owner or operator of any new
or existing industrial landfill until the end of the post-closure
Dust, fires care period of the landfill:
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a. Records demonstrating that liners, leachate contrd@he owner or operator of an industrial landfill must close the
systems, cover, capping system, and all monitoring systent®mpleted landfill or landfill cell in a manner that:
are constructed or installed in accordance with the design a. Minimizes the need for further maintenance, and
criteria required in Section 6, Subsections C, D, E, F, G, and b. Minimizes the post-closure escape of solid waste

H, constituents, leachate, and landfill gases to the surface water,
b. Monitoring, testing, or analytical data where requiredground water, or atmosphere.

by Section 6, Subsections D, E, F, G, and H, 2. Required submittals; notification
c. Volume and/or weight of wastes received a. An owner or operator of a new industrial landfill must
d. Any additional records specified by the Department. submit a conceptual closure plan for the facility at the time
4. Reporting of initial (i.e., construction) permit application.

The permittee shall submit to the Department on an b. At least 180 days prior to the projected date when
annual basis a report summarizing facility operations for thevastes will no longer be accepted at the landfill or, ¢bé
preceding calendar year. The report shall describe ardndfill owner or operator shall submit to the Department
summarize all solid waste disposal, environmentalvritten notification of intent to close the facility or cell, a
monitoring, and construction activities conducted within theclosure plan, and a closure schedule.

year covered by the report. The report shall include, but not e—An-ewner-er-eperater—of-anirdustral-tandfilb-must

necessarily be limited to, the following: receive—a—closurepermit-before—commeneing—clesure of a
a. The volume or tonnage of solid waste landfilled at theempletedlandfil-ortandfil-cel—Atthe- time-of netification
facility, of-intentto-closethe-ewner-or-operator-must-alse-submit a

b. The estimated remaining capacity of the facility, inelesure-sehedule-and-a-closureplan-errevised-elosure plan.
both tonnage and years, dc. If the Department determines that the closure plan
c. Leachate quantity and quality data as required imnd closure schedule are sufficient to ensure closure in
Section 6.D.4, and in the Solid Waste permit, accordance with the performance standards described in
d. Gas monitoring data as required in Section 6.E.3, an8lection 6.J.1, it wilHssue-a-€lesure-permitdify the solid
in the Solid Waste permit, waste permit to allow closure to take place.

e. An updated estimate of the cost of closure and d. The owner or operator shall not commence closure
post-closure care for the facility, as required in Sectioractivities before receiving the necessary modifications to the
6.J.3.d, solid waste permit.

f. Any intentional or accidental deviations from the e. A copy of the closure plan must be maintained at the
approved Plan of Operation, and any unusual situationfcility or at some other location designated by the owner or
encountered during the year, operator through the post-closure care period of the facility.

g. All construction or corrective work conducted on the 3. Closure plan contents
site in accordance with approved plans or to achieve
compliance with these regulations. The closure plan for an industrial landfill _or cefiust

include, as a minimum, the following:
The permittee must also submit any additional reports a. A description of the methods, procedures, and

specified in the Solid Waste permit. processes that will be used to close a landfill and each
individual cell thereof in accordance with the closure
In addition to paper copies of reports, the Department magerformance standard in Section 6.33ubseetionJd-+a-and

require all or part of any required report to be submitted o#-

machine-readable media in a format mutually acceptable to b. A description of the capping system required under
the Department and the permittee. With approval of th&ection 6.H. This shall include a description of the system
Department, reports submitted on machine-readable meddesign, the type of cover to be used, and a discussion of how

may be substituted for paper reports. the capping system will achieve the objectives of Section
5. Prohibitions 6.J.1. -SubsectionJd-Laand-b-abeove.
a. Open burning of any solid waste is prohibited within ~ c. A description of other activities necessary to satisfy
the active portion of the landfill. the closure performance standard, including, but not limited
b. Scavenging is prohibited on any landfill site. to, the removal or disposal of all non-landfilled wastes
c. No wastes other than those specified in the permibcated on site (e.g., wastes from landfill run-off collection
may be disposed of at the facility. ponds).
d. An estimate of the cost of closing the facility or cell
J. CLOSURE and of the cost of post-closure monitoring and maintenance
1. General throughout the post-closure care period. These estimates

shall be updated yearly and submitted to the Department as
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part of the annual report described in Section #6.l.4prefessional-engineerregistered-in-bDelaware-thatthetandfill
Subsectiont4. ercel-has-been-closedinaeccordance-with-the-speeifieations

e. A plan for post-closure care of the facility sufficient inthe—appreved-closure—plariThe Department will inspect
to ensure that the standards described_in Section J.the cell or facility and will either:

SubseetionJ. Will be met. This will include: (1) Issue a letter of approval to certify that the site
(1) A description of the monitoring and has been closed in accordance with-the—closoliel waste

maintenance activities required and the frequency at whichermit, the closure plan, and all applicable regulations; or

these activities will be performed. (2) Determine that the site is not in compliance with
(2) The name, address, and telephone number of thbe-elesuresolid wastepermit, the closure plan, or applicable

person or office to contact about the facility during theregulations; identify the areas of deficiency; and require the

post-closure period. owner or operator to take the necessary actions to bring the
(3) A description of the planned uses of thesite into compliance.

property during the post-closure period. h. Facilities entering the post-closure period will be

f. A plan for control and/or recovery of landfill gases, if issued a post-closure permit based upon the approved post-
appropriate. closure plan, monitoring requirements, gas and leachate

g. A topographical map of the site showing the proposedontrol, maintenance and corrective actions (if required).
post-closure elevation with reference to mean sea level.

h. A closure construction quality assurance plan. K. POST-CLOSURE CARE

4. Minimum closure requirements 1. General

a. The permittee shall notify the Department at least 30 a. The owner or operator of an industrial landfill must
working days prior to commencing closure activities. Thecontinue post-closure care for 30 years after the completion
Department shall inspect the site, and the permittee shalf closure.
perform any corrective work which the Department deems  b. At any time during the post-closure care period the
necessary. Department may remove one or more of the post-closure

b. Finished portions of the landfill shall receive acare requirements described in Section 6, Subsection K.2
capping system which meets the requirements of Sectidmelow if it determines that the requirement(s) is/are no
6.H. longer necessary for the protection of human health and the

c. Finished portions of the landfill shall be planted withenvironment.
appropriate vegetation to promote stabilization of the cover. c. At any time after the first five years of the

d. The closure shall be carried out in accordance witlpost-closure care period, the Department may reduce the
the approved closure plan and according to the approvddngth of the post-closure care period or terminate
closure schedule. Any significant deviations from the plan opost-closure care if it determines that such care is no longer
the schedule must be approved by the Department prior ttecessary.
being initiated. d. Prior to the time that the post-closure care period is

e. Upon closure of an entire landfill, all non-landfilled due to expire, the Department may extend the post-closure
wastes located on site shall be removed or disposed of incare period if it determines that the extended period is
manner approved by the Department. necessary to protect human health and the environment.

f. After closure of the facility, the site shall be returned e. If at any time during the post-closure care period there
to an acceptable appear-ance consistent with the surroundirggevidence of a contaminant release from the landfill that
area and the intended use of the land. presents a significant threat to human health or the

g. When closure_of the landfill or landfill ceis  environment, action to mitigate the threat will be required of
completed, the owner or operator shall submit a final repotthe owner or operator of the facility.
for the Department’s approval. The final report shall certify 2. Minimum post-closure care requirements
that the closure of the landfill or cell was completed in
accordance with the closure plan to include the constructioRost-closure care shall be in accordance with the post-
guality assurance plan, construction and materiatlosure permit and shalnust-consist of at least the
specifications, and design drawings. The final report shafollowing:
be certified correct by the construction guality assurance a. Maintaining the integrity and effectiveness of the
engineer, who must be a Professional Engineer registered @apping system, including making repairs as necessary to
Delaware. The landfill or cell will not be considered closedcorrect the effects of settling, subsidence, erosion, or other
until the Department has provided its written notificationevents, and preventing run-on and run-off from eroding or
that the closure construction and the final report meet thetherwise damaging the cap.
requirements of the solid waste permit and these regulations. b. Reseeding the cover if insufficient vegetation exists

must—submit—te—the—Department—eertification—by ato stabilize the surface.
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¢. Maintaining and operating the leachate collection andonstructed or loaded as to prevent its contents from
treatment systems until the Department determines that tliFopping, sifting, leaking, or otherwise escaping therefrom,
leachate no longer poses a threat to human health or theaccordance with Title 21, Section 4371, Delaware Code
environment. The permittee shall submit leachate quantity 23. The transporter will be responsible for all costs of
and quality data to the Department for those parameters ateaning up a discharge of solid waste from the vehicle.
at such frequencies as specified by the Department. 34. Compliance with these regulations does not release a
d. Maintaining and operating the ground watertransporter from the obligation of complying with any other
monitoring system in accordance with Section 6.G. Thepplicable laws, regulations or ordinances.
permittee shall submit ground water quality data as specified a. Additional waste transporter regulations may apply to
by the Department. transporters of special wastes, e.g. infectious waste. Refer to
e. Maintaining and monitoring the gas control system ifSection 11 of these Regulations, SPECIAL WASTES
accordance with Section 6.E and the closure plan. Th&IANAGEMENT.
permittee shall submit gas data as specified by the 45. Each vehicle—engaged—in—tused totransport—ef

Department. solid waste_andequired to have a transporter's permit must
f. Maintaining and monitoring the surface water carry a copy of the permit in the vehicle. The permit must be

management system in accordance with Section 6.F. presented upon request to any law enforcement officer or
3. Prohibitions any representative of the Department.
a. Standing water shall not be allowed on the closed

landfill. B. PROVISIONS APPLICABLE TO TRANSPORTERS
b. Open burning shall not be allowed on the closedEXCEPT FOR TRANSPORTERS OF ONLY DRY

landfill. WASTE) REQUIRED TO HAVE A SOLID WASTE
c. Unless approved in advance by the Department, NnDRANSPORTER'S PERMIT

activity shall be conducted on a closed landfill which will 1. Applicability

disturb the integrity of the capping system, liner,

containment system, or monitoring systems. Section 7.B Fhis—Subsection—(#B)applies to all

d. Access to the closed landfill shall be limited to thoseransportation activities in Delaware except the following:
persons who are engaging in activities which are compatible a. Transportation of source separated materials for reuse
with the intended post-closure use of the site. or recycling, provided that the materials remain separate

4. Post-closure land use throughout the journey and are not recombined for transport.

b. Transportation of household waste generated in a
The owner or operator shall implement the post-closure lanBelaware residence and transported by the generator of the

use plan approved by the Department. household waste —Fhis—exelusion—shal-ret-apphy-te-small

5. Notice in deed to property quantity-infectious-waste-generators-as-definedin-Seetion 11
a. The owner of the property on which an industrialPart1).

landfill is located must record a notation on the deed to the c. On-site transportation of solid waste (i.e., the point of
facility property, or on some other instrument that isgeneration and the point of treatment or disposal are on the
normally examined during title search, that will in perpetuitysame site and the vehicle transporting the solid waste will

notify any potential purchaser of the property that: not at any time leave the site).

1. The land has been used as an industrial waste d. Transportation of solid waste in a vehicle having a
disposal site, and gross vehicle weight less than or equa?6000 (twenty-six

2. The use of the land is restricted under thisthousand) pounds. (This exclusion shall not apply to the
regulation. transportation of infectious waste, petroleum-hydrocarbon

b. Included with the notation shall be a map orcontaminated soilor-ef waste containing asbestos.)
description clearly specifying the area that was used for e. Transportation of dry waste only (this activity is
disposal. subject to the provisions of Subsection 7.C).
f. Transportation of solid waste generated on a farm

SECTION 7: TRANSPORTERS and transported by the generator of the waste (this exclusion

shall not apply to the transportation of infectious waste,
A. GENERAL PROVISIONS (applicable to all persons petroleum-hydrocarbon contaminated soits, of waste
transporting solid waste in Delaware) containing asbestos).
1. No person shall transport solid waste, without first 2. Instruction and Training
having obtained a permit from the Department, unless
specifically exempted by these regulations. All drivers of solid waste transportation vehicles, and all of
42. Any vehicle used to transport solid waste shall be sthe transporter's employees who may handle solid waste
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subject to these regulations, shall receive instruction in howo—days—after—adoption—ofthis—requirement—whichever is

to perform transportation duties in a way that ensuretater.

compliance with all applicable regulations and requirements.

The instruction shall include, but not necessarily be limitedProof of financial responsibility for sudden and accidental
to, the following: discharges shall be maintained by the transporter. This

a. Knowledge of current DOT Motor Carrier Safety financial responsibility may be established by any one or a
Regulations. combination of the following:

b. Safe vehicle operations to avoid creating hazards to a. Automobile liability insurance
human health, safety, welfare, or the environment. (1) For-hire carriers in interstate commerce shall at

c. Knowledge of proper handling procedures for theall times maintain insurance coverage that is in compliance
type of solid waste being transported. with 49 CFR Part 387 and shall submit a Certificate of

d. Familiarity with the approved accidental dischargelnsurance with MCS-90 endorsement demonstrating
containment plan. compliance with this regulation.

e. Familiarity with the conditions of the solid waste (2) Transporters who transport infectious waste, or
transporter's permit. who transport bulk liquid or bulk gaseous industrial waste,

shall at all times maintain commercial automobile liability
It shall be the responsibility of the transporter to ensure thabsurance with a combined single limit of at least $750,000
all drivers and other employees that may handle solid wasteith MCS-90 endorsement and shall submit a Certificate of
receive instruction as described above as frequently dmsurance with MCS-90 endorsement demonstrating
necessary to maintain a level of knowledge that will ensureompliance with this regulation.
safe operation of the vehicle during transportation of the (3) All other carriers shall at all times maintain
solid waste and proper management of an accidentglbbommercial automobile liability insurance with a combined
discharge. A description of the driver training program shalsingle limit of at least $350,000, and shall submit a
be included with the permit application. Certificate of Insurance demonstrating compliance with this

3. Vehicle Requirements regulation.

a. All vehicles used in the transportation of solid waste  b. Self insurance equal to or exceeding the above
shall be operated and maintained so as to be in complianegtomobile liability insurance limits, and approved by the
with all state and federal regulations and not present a hazafikpartment.
to human health or the environment through unsafe vehicle c¢. Other proof of financial responsibility approved by
conditions. The permittee is responsible for the operatiothe Department.
and maintenance of all vehicles including leased vehicles 5. Management of Accidental Discharges
operated under his/her permit. a. All transperters-adpplicants for a permit to transport

b. All vehicles must carry safety and emergencysolid waste shall submit to the Department a plan for the
equipment in accordance with applicable DOT regulations tprevention, control, and cleanup of accidental discharges of
ensure protection of the public and the environment. the solid waste. No permit will be issued to a transporter

c. All vehicles must carry spill containment materialsuntil such a plan has been submitted to and approved by the
appropriate to the type of solid waste being transported. = Department.

d. Each vehicle engaged in the transportation of solid b. A copy of the plan shall be maintained in each vehicle
waste must be fully enclosed or covered to prevent thengaged in the transportation of solid waste.
discharge or release of solid waste to the environment. c. All accidental discharges of solid waste from a

e. The transporter's name shall be prominently displayedehicle shall be immediately and completely remediated. If
on both sides of the vehicle in figures at least three inchethe solid waste cannot be immediately and completely
high and of a color that contrasts with the color of theremediated, or if it has the potential to cause damage to the
vehicle. environment or to public health, the discharge shall be

f. The transporter's permit number shall be prominenthimmediately reported to the Department. (Accidental
displayed on both sides and the rear of the vehicle in figuredischarges of infectious waste are regulated under Section
at least three inches high and of a color that contrasts withl, Part 1)
the color of the vehicle. d. The transporter will be responsible for all costs of

4. Proof of Financial Responsibility remediating a discharge of solid waste from the vehicle.

6. Recordkeeping

Al—persens—that—are—subjeet—te—Section—+~B—of—these
regulations—and-that-were-permitted-to-transpert-selid-wast€he following records must be retained by the transporter for
nDelaware-before-the-adeption-of thisreguirementshall bat least three years:
subjeetto-therequirementuponrenewal-ef-theirpermit, or  a. The solid waste transporter's permit.
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b. Documentation of the training provided to drivers. The remainder of this Subsection (7.C) applies to all

c. Insurance documents sufficient to demonstratéransportation activities involving only dry waste in
compliance with Section 7.B.4 of these regulations. Delaware_excephe following:

d. Records of spills or releases of solid waste that a. Transportation of dry waste by a solid waste
exceed five (5) pounds or one (1) cubic foot that occutransporter permittee having a permit issued under
during the transportation of solid waste in Delaware, andsubsection 7.B of these Regulations.
descriptions of the remedial actions taken. b. Transportation of source separated materials for reuse

7. Reporting and Documentation or recycling, provided that the materials remain separate

a. Each transporter that picks up and/or deposits solithroughout the journey and are not recombined for transport.
waste in Delaware shall submit to the Department, on a form c¢. Transportation of dry waste generated in a Delaware
prescribed by the Department, an annual report indicatingesidence and transported by the generator of the dry waste.
the following: {Fhis-exelusion—shall-net-apply-to-small-quantity-infeetious

(1) Types and weights or volumes of solid wastewaste-generatersas-definedin-Section1dPart 1).

transported in, into, or out of the state. d. On-site transportation of dry waste (i.e., the point of
(2) Weight or volume of solid waste delivered to generation and the point of treatment or disposal are on the
each destination. same site and the vehicle transporting the dry waste will not
b. Any vehicle transporting solid waste through at any time leave the site).
Delaware shall carry documentation indicating the state in  e. Transportation of dry waste in a vehicle having a
which the solid waste was picked up, the date on which igross vehicle weight less than or equa2&¢000 (twenty-six
was picked up, and the state in which it will be deposited. thousand) pounds. (This exclusion shall not apply to the

8. Sub-leases and sub-contractors transportation of infectious waste or of waste containing
asbestos.)
Sub-leased, and sub-contracted vehicles may be included in 3. Vehicle Requirements
a transporter permit, under the following conditions: a. The transporter's name shall be prominently displayed

a. The vehicles are listed on the permit application oon both sides of the vehicle in figures at least three inches
subsequent amendments, with owner and operator of thdégh and of a color that contrasts with the color of the
vehicle identified. vehicle.

b. The permittee certifies in writing that all information b. The transporter's permit number shall be prominently
provided in the application or subsequent amendments adisplayed on both sides and the rear of the vehicle in figures
applicable to the sub-leased and sub-contracted vehiclest least three inches high and of a color that contrasts with
including but not limited to, driver training, vehicle the color of the vehicle.
requirements, proof of financial responsibility, management  c. All transporters shall at all times maintain commercial
of accidental discharges, recordkeeping, and reporting anautomobile liability insurance with a combined single limit
documentation. of at least $350,000, and shall submit a Certificate of

c. The permittee certifies that the sub-leased or subinsurance demonstrating compliance with this regulation.
contracted vehicles will comply with all permit conditions. All persons that are subject to Section 7.C.3. of these

d. Subcontractors shall carry proof of subcontractoregulations and that were permitted to transport solid waste
agreement in the vehicle and must present proof to any laim Delaware before the adoption of this requirement shall be
enforcement officer or representative of the Departmensubject to the requirement upon renewal of their permit, or
upon request. 60 days after adoption of this requirement, whichever is

later.
C. PROVISIONS APPLICABLE TO TRANSPORTERS OF 4. Recordkeeping
ONLY DRY WASTE REQUIRED TO HAVE A SOLID
WASTE TRANSPORTER'S PERMIT The following records must be retained by the transporter for
1. General at least three years:
a. The dry waste transporter's permit.
No transporter granted a permit to transport only dry waste b. The transporter's Annual Report required under
under the requirements of this Subsection (7.C.) shalbection 7.C.5.
transport any solid waste other than dry waste, as defined in 5. Reporting and Documentation
these Regulations, without meeting the additional a. Each transporter that picks up and/or deposits dry
requirements for transporting such other solid wastavaste in Delaware shall submit to the Department, on a form
contained in these Regulations. prescribed by the Department, an Annual Report indicating

2. Applicability the following:

(1) The total estimated weights or volumes of dry
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waste transported in, into, or out of the state during the yeawith-thisregulation-and-based-en—empirically-derived-data
(2) The total estimated weight or volume of dry and-state-ef-the-art-technology.
waste delivered to each destination. b—All-dry-waste-disposal-facilitiesshall-conform-te the
b. Any vehicle transporting dry waste through Delawaraninimum-desigrreguirements-listed-in-Seetion-8-B-2—-More
shall carry documentation indicating the state in which thetrirgent-desighs-will-berequired-where-deemed-necessary
dry waste was picked up, the date on which it was picked umy—%he—Depaﬁmem—feHhe—pm{eeHen—ef—gw&Hd—water

and the state in which it will be deposited.

6. Sub-lease and sub-contractors Q—Mwm&mdes%mqﬂ#ements
Sub-leased, and sub-contracted vehicles may be included in Aldry—waste—dispesal-facHities—shall-be—desigred to
a transporter permit, under the following conditions: reladeateastthefellewing:

a. The vehicles are listed on the permit application or a—A—setback—area—including—a—buffer—zone—with
subsequent amendments, with owner and operator of thepprepriate—sereening—i—deemed—necessary—by the
vehicle identified. Department.

b. The permittee certifies in writing that all information b—A-gas-menitering-system-that-meets-therequirements
provided in the application or subsequent amendments asfSectior-8-C.
applicable to the sub-leased and sub-contracted vehicles, e—A-—surface-watermanagement-system—that-meets the
including but not limited to, driver training, vehicle reguirementsofSeection8:D.
requirements, proof of financial responsibility, management d—A—greund—water—menitoring—system—that-meets the
of accidental discharges, recordkeeping, and reporting aneguirements-of Seection-8.E.
documentation. e—Final-coverthat-meets—thereguirements—ef-Section

c. The permittee certifies that the sub-leased or sulB-F
contracted vehicles will comply with all permit conditions.

d. Subcontractors shall carry proof of subcontractolc-GAS-CONFROL
agreement in the vehicle, and must present proof to any laiwFhe-owner-er-eperatorof-a-dryrwaste-dispesatfacility-shall
enforcement officer or representative of the Departmentnoniterthe-concentration-oHandfillgas-emanatingfrom the
upon request. selid-waste—disposal-area—and-shall-sample-and-analyze the

RESERVED faciity-beundary-er-faciity-structures+isfound-to-exceed
25%—efthelewer—explosivelimit—the—permittee—will be
A—SIHNG reguired-to-submit-to-the Bepartment-designplansfora gas

Q—Wﬁmmhe—]:%yea{—ﬂeed—pan concentration-ofHandfill-gas-at the-site-peses-arisk-te-human
\Within200-f £ rte-orfederalwetland health-or-the-environment-the-permittee-will-berequired to
4-\Within200-feet-of-any-perennial-stream install-and-eperate-the-gas-centrelsystem.

6—Se-aste-bein<contlietwith-any-locallyadopteddand uselesign—eonstructand-mathtairasorface-water-management
plan-er-zoningrequirement. systemto:
F\Within—the—wellhead-protection—area—ofapubliewater  a—prevent-erosien-of-the-wasteand-eover
supply-well-orwel-field. b—prevent-thecollection-of standing-water; and
S—ranarea-thatisparticularly suseeptiblete-envirenmental e—minimize—suorface—water—run-offi—ente—and—inte- the
2—Fhe-surface-watermanagement-system-shal-nelude such
B-DESIGN detention-basins—diversion-structures,—andfer-otherfeatures
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evaluatefacility impactupon-ground-waterguaality d.—H—%he—Depaﬁﬁqem—de{equHes—tha{—EHe—gmﬁnd—water
monitoring—data—indicate—that-ground—water—contamination
2-Besignand-construction-of-menitering-system ha&eeeuﬁedﬁ%ﬁméialﬁeﬁenﬂ%eg%an%may—berequired.

and througheutthepost-closare-eare-period.
{3)-Chain-of-eustedy-centrol b—Fhe-final-covershall-be-in—place-60-days—fellewing
b—Sample-censtituents final-waste—dispesalactivityor60-days—afteBepartment
A)—AlHfaciites—shall—test{for—the—follewing  appreval-ef-the-elesureplan—whicheveristater.
parameters:
2 i ity _ " o ;
{b)Total-disselved-selids
{e)yFotal-erganiccarbon Fhe-finalcovershall-eonsistefateasttwofeetof compacted
{eh-Chloride soitand-either:
erpH a—Atteast—six—nehes—oftopsoi{er—ether—material
H-CShemicalexygen-demand approved—by—the—Department—to—suppert—vegetation
o L ol o L  cuitabl ‘o OF
h—Any—additional—parameters—speeified—by- the b—Othermaterial-consistent-with-the-rtended-useof the
Department land-and-approvedin-advance-by-the Bepartment
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faeility- eperaterthrough-the-pest-closure-careperied-ef-thefacility
b—Fhe-estimatedremaining—capacity—of-thefaciity,—-both3—Clesureplan-centents
tonnage-and-years.
e—A-list-ofall-haulers—utilizing-thefaceility-during-the—year Fhe-elosureplanfora-dry-waste-dispoesalfacHity-oreell-must
eevered-by-therepeort. relade—as-aminimam—thefellewing:
e-Gas-menitering-dataasreguiredHn-Seetion-8-Cand-in the a—A—deseription—of—the—metheds—precedures and
Selid-Waste-permit processes—that-will- be—used—to—close—thefacility—er—<ell in
e—Anr—uapdated—estimate—of—the—eost—of—closure- andecerdance-with-theclosureperformanece-standardHn-Section
post-closure—ecare—for—thefacility,—as—required—in—Sectior8-H-1.
8H-3-e. b—A-deseripton-of-thefinal-coverthat-will-be-applied,
f-Any-intentional-oraccidental-deviationsfrom-the-approvedand—a—diseussion—of-hew-thefinal-coever—willachieve the
g—Alconstruction-er-corrective-workconducted-enthe site  e—A-deseription-of-otheractiviiesnecessaryte-satisfy
inaccerdance-with-approved-plans-orto-achieve-complianadbe—closure-performance-standardincludingbut-retlimited
with-theseregalations to—the—removal—er—dispoesal—efall-rendandiled—wastes
lecated-en-—site{e-g—wastesfrom-landfilrun-off-eollection
Fhe—permittee—must—alse—submit—any—additioral—+eportpends).
spectiedinthe-Selid-Wastepermit. d—A-topegraphical-map-efthe-site showingthepreposed
5—Prehibitiens post-closure-elevations;-with-referenceto-mean-sealevel.
a—No—wastes—ether—thanthese—speeifiedinthepermit  e—An-estimate-of-the-cost-of-closing-thefacility-or cell
may-be-disposed-ef-atthe-faeility. and-of-the-cost-of poest-closure-menitoringand-maintenance
b—Open-burning-of-any-selid-waste-isprohibited-withinthreugheut-the—pest-closure—ecare—period—These—estimates
the-active-portion-of-the-faecility— shall-be-updated-yeary-and-submitted-to-the Department as
e—Seavenging-is—prohibited-en—any-dry-waste-disposghart-of- the-annualreport-deseribedin-Seetion-8-G 4.
Site— f—A—plan—forpest-closure—care—of-thefacility—er—cell
sufficient—to—ensure—that—the—standards—deseribed in
H-CLOSURE Subsectiont1-willtbe-met—TFhis-wilHnelude:
H—A—deseription—ef—the—meonitering—and
1-General malntenance—activitiesrequired-and-thefrequeney-at-which
these-activities-will-be-performed.

4 Cta{H- sehedule-must-be-approved-by-the-Departmentpriorte being
b—Atleast-180-dayspriorto-the-date-when-wastes willnitiated.
no-longerbe-accepted;the-owner-oroperatorshall-submit the  b—Upen—closure—ofafacility—all-nen-landfiled—wastes
follewing-te-the-Department: lecated-on-site-shal-be-remeved-er-disposed-of-inamanner
: . et ‘i _ I N
{2)-Clesure-plan. e—When—closure—is—completed,—the—ewner—or—operator
{3)-Clesure-schedule must—submit—to—the—Department—eertification—by a
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m L will-either: maﬂagemem—system—m—aeeefdanee-m{h—see” i i -8.D.

il o whichvilldistur! i it of inal
FHROST-ELOSURECARE cover-or-the-meonitering-systems.
d.—Aeeess—te%h&elesed—taeHHy—shaH—be—Hmi{ed—teJeho.se

presents-a-threatto-human-health-or-the-environment-acti@8ECTION 9: RESOURCE RECOVERY FACILITIES
. he it i . f ‘o
eperater-of-the-facHity. A. APPLICABILITY
2-Mintmam-post-elosure-earerequirerments
This section applies to:

Peost-closure-care-must-consist-efatHeastthefoellowing: 1. Materials recovery facilities, and
a—Maintaining—the—integrity—and—effectiveness—ef the 2. Thermal recovery facilities.

final-cover-ineluding-makingrepairs-asnecessary-to-corre®@. SITING

the-effects—of settling;—subsidence—erosion—or-otherevents, 1. Resource recovery facilities shall be located only in

and-preventingrun-on-andrun-off-frem-ereding-or-etherwisareas where the potential for degradation of the quality of air,

damaging-the-cever. land, and water is minimal.
- i H— et i xists 2. No new resource recovery facility shall be located in
to-stabilize-thesurfaee. an area such that solid waste would at any time be handled:

e—Maintaining—and—operating—the—groeund—water a. Within the 100 year flood plain.
menitering—system—in—acecerdance—with—Seetion—8-E- The  b. Within any state or federal wetland.
permittee-shall submit ground-waterquality-dataas-specified c. Within 1000 feet of any state or federal wildlife
by-the-Bepartment. refuge, wildlife area, or park.

d—Maintaining-and-monitering-the-gas-contrelsystem in ~ d. So as to be in conflict with any locally adopted land
aceordance—with—See—8.C—and—the—€losure—plan— These plan or zoning requirement.
permittee—shal—submit—gas—data—as—speeified—by the
Bepartment. In addition, any facility that processes municipal solid waste

e—Maintairing—and—moenitoring—the—surface—watershall not be located within 10,000 feet of any airport
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currently used by turbojet aircraft or 5,000 feet of any airporemergency shut down of the facility to occur without causing
runway currently used by piston-type aircraft, unless arreparable damage to the equipment.

waiver is granted by the Federal Aviation Administration. (10) Control mechanisms to minimize and contain
accidental spillage of reagents, lubricants, or other liquids
C. DESIGN AND CONSTRUCTION used as well as residues generated.

(11) A fire detection and protection system capable
1. Applicants wishing to construct and operate resourcef detecting, controlling, and extinguishing any fires that
recovery facilities will be encouraged to design the facilitiesnay occur as a result of facility operation.

so that they are capable of removing and recycling those (12) A fence or other security system that will
materials for which recycling is currently technically and prevent access to the site by unauthorized persons.
economically feasible. The design should allow for future (13) A means for weighing or measuring all

alteration or upgrading to accomplish removal of additionalncoming solid waste, all recyclable materials recovered
materials as recycling of these materials becomes feasible.from the waste, and all residues generated at the facility.
2. The plans and specifications for a proposed resource

recovery facility, -erfor—any—addition—er—alteration—to an D. OPERATION AND MAINTENANCE STANDARDS

existing—faeility, shall be prepared and certified by a
Professional Engineer registered in Delaware and shall b&ll new and existing resource recovery facilities shall

submitted as a part of the Solid Waste Managerranility =~ comply with this section.
permit application.
3. Construction and installation activities for new 1. General
facilities -and—fer—expansions—or—alteratiors—ef—existing a. Facilities shall be operated in a manner that will
facilities shall be carried out in accordance with a third-partypreclude degradation of land, air, surface water, or ground
quality assurance plan approved by the Departmentvater.
Expansions or_alterations of existing facilities shall be  b. All facilities shall be operated and maintained to
carried out in_accordance with an approved third-partyconform with the approved Plan of Operation submitted at
quality assurance plan if deemed necessary by thihe time of permit application and approved by the
Department. Department.
4. Minimum design requirements
a. All new resource recovery facilities shall be designed 2. Details of operation and maintenance
to include the following features, as a minimum: a. Unloading of solid waste
(1) A setback area with appropriate screening.
(2) A means to detect explosion potential andUnloading of solid waste shall take place only at clearly
equipment designed to minimize the impact of explosion (iimarked unloading areas.
the solid waste to be handled and the equipment to be used b. Storage and handling
have the potential of causing explosion). (1) External storage of solid waste containing
(3) A means for maintaining quality control of garbage is prohibited. No solid waste shall be stored in such
recovered materials. a manner that the storage area or the solid waste becomes a
(4) Storage capacity for a minimum of three days ofnuisance or endangers human health or the environment.
storage (at maximum anticipated loading rates) of incoming (2) All solid waste passing through the facility must
solid waste, facility process solid waste residues andltimately be recycled or be disposed of at a solid waste
effluents, and recovered materials. The storage areas mdatility authorized to accept that type of solid waste.

be within enclosed structures if deemed necessary by the (3) Solid waste delivered to the facility shall be
Department. processed within the time limit specified by the Department.
(5) Tipping floors, sorting pads, and solid waste (4) Non-putrescible recyclable materials may be

storage areas constructed of material capable of withstandisgored for up to 30 days. The storage period may be

heavy vehicle usage and of reducing and controlling runoff.increased, with written approval of the Department, if all of
(6) A completely enclosed unloading area, ifthe following conditions are met:

deemed necessary by the Department. (a) there is a demonstrated need to do so (e.g., a
(7) Adequate floor drains graded to facilitate market agreement with terms of receipt based on greater than

washdown and to prevent standing water. Drains shaBO day intervals or volumes that may take longer than 30

discharge to a sanitary sewer system, holding tank, atays to acquire);

appropriate treatment facility. (b) there is sufficient Department-approved
(8) Surface water and erosion controls. storage area;
(9) An auxiliary power system sized to enable (c) an inventory methodology is used to ensure
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that the recyclables do not remain on the site for longer thaamccordance with these regulations.
the specified time period; and
(d) the inventory methodology is provided to The facility shall be operated under the close supervision of
and approved by the Department before storage begins. an individual who is thoroughly familiar with the
c. Control of nuisances and hazards requirements and operational procedures of the facility and
is experienced in matters of solid waste management.

Litter
All thermal recovery facilities shall be operated under the
The permittee shall provide for routine maintenance andirect supervision of an individual who has successfully
general cleanliness of the entire site, as well as litter removabmpleted a training course on use of the specific equipment
along roads approaching the site. installed at the facility.
f. Health and safety
Air Pollution
Employees at the site shall work under all appropriate health
The operation of the facility shall comply with_7 Del. Cpde and safety guidelines established by the Occupational Safety
Chapter 60, and with the Regulations Governing the Contra@nd Health Administration.
of Air Pollution.
First aid equipment shall be available at the site.
Vectors g. Equipment

The permittee shall implement a vector control plan toAdequate numbers and types of equipment commensurate
prevent the establishment of habitats for nuisance organismth the size of the operation shall be available at the site to
(e.g., flies, maggots, roaches, rodents, and similar vermimjsure operation of the facility in accordance with the

and to mitigate nuisances and hazards to human health aptbvisions of these regulations and the plan of operation. All

the environment. solid waste handling equipment shall be cleaned routinely
and maintained according to the manufacturer's
Fire recommendations.

Equipment shall be available on site to control fires, and\ll processing equipment shall be operated by persons
arrangements shall be made with the local fire protectiothoroughly trained in the proper operation of the equipment
agency to provide immediate services when needed. and shall be maintained in good working order.
h. Disposal of process residues and of solid waste that
If deemed necessary by the Department, a separate area slkalhnot be processed by the facility
be provided for temporary placement of hot loads received at (1) Unless specified otherwise in writing by the
the facility. The hot load area shall be located away fronDepartment, all residues generated by the operation of a
trees, bushes, and structures, and loads shall be extinguistHedility shall, within three days of generation, be disposed of,
immediately upon unloading. used, or treated in a manner that is consistent with state and
d. Access federal regulations.
(2) Unless specified otherwise in writing by the
Access roads to the point of solid waste discharge shall H@epartment, all solid waste that is delivered to the facility
designed, constructed, and maintained so that traffic wilbut that cannot be processed at the facility shall, within three
flow smoothly and will not be interrupted by inclement days of receipt, be removed from the facility for disposal,
weather. use, or treatment in a manner that is consistent with state and
federal regulations.
Access to the site shall be limited to those times when an 3. Recordkeeping
attendant is on duty and to those persons authorized to
deliver solid waste to the site. This section shall not b&he following information must be recorded in a timely
construed to limit right of entry by the Secretary or his/hermanner and the records retained by the owner or operator for
duly authorized designee pursuant to 7 Del. C&Bxtion at least three years:

6024. a. Types and weight or volume of solid waste received.
e. Personnel b. Weight or volume of each material recycled or
marketed.

Sufficient types and numbers of trained personnel shall be c¢. A record of the commercial solid waste haulers
available at the site to insure capability for operation inlcompany name, address, and telephone number) using the
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facility, and the type and weight or volume of solid wasteWhen a resource recovery facility ceases accepting solid

delivered by each hauler to the facility each day. waste, all of the solid waste on site shall be removed and the
d. Process monitoring data. facility shall be closed in a manner that will eliminate the
e. Characterization testing of recyclable materials. need for further maintenance at the site.

f. Weight or volume of unprocessable solid wastes and 2. Required submittals; notification
of process residues, and location of ultimate disposal of a. An owner or operator of a resource recovery facility

these materials. must submit a conceptual closure plan at the time of initial
g. Characterization testing of process residues tapplication for a Solid Waste Management Facility Permit.

determine the quality for possible marketing or BTU value. b. At least 180 days prior to the projected date when
h. A record of fires, spills, and uncontrolled releases thasolid waste will no longer be accepted at the facility, the

occur at the facility, and of hot loads received. owner or operator shall submit to the Department all of the
i. Documentation of training provided to employees. items listed in Section 4.D.1.b. Closure activities shall not
j- Fire and safety inspections. commence until the Department has approved the updated
k. Major equipment maintenance. closure plan and the closure schedule and has modified the
I. Any additional records specified by the Department. permit to allow closure activities to be carried out.
4. Reporting c. A copy of the closure plan must be maintained at the

a. The permittee shall submit to the Department on afacility or at some other location designated by the owner or
annual basis a report summarizing facility operations for theperator until closure has been completed.
preceding calendar year. The report shall be on a form 3. Closure plan contents
prescribed by the Department and shall describe and
summarize all solid waste processing, environmentalThe closure plan for a resource recovery facility must
monitoring, and construction activities conducted within theinclude, as a minimum, the following:
year covered by the report. The report shall include, but not a. A description of the methods, procedures, and
necessarily be limited to, the following: processes that will be used to close the facility, including
(1) Types and weight or volume of solid wasteprovisions that will be made for the proper disposal of all
received. solid waste that is on the site when operations cease.
(2) Weight or volume of each material recycled or b. An estimate of the cost of closing the facility. This
marketed, and identification of the markets. estimate shall be updated yearly and submitted to the
(3) Weight or volume of unprocessable solid wasteDepartment as a part of the annual report described in
and of process residues, and location of ultimate disposal &ection 9.D.4.

these materials. c. A description of the planned post-closure use of the
(4) A complete list of commercial haulers that property.
delivered solid waste to the facility during the year. 4. Minimum closure requirements
(5) A discussion of the feasibility of recycling a. Closure shall be carried out in accordance with the
materials that are currently being received at the facility buapproved closure plan.
are not being recycled. b. Closure must be complete within one year after the
(6) Descriptions of any intentional or accidental date on which the Department issues a modified permit to
deviations from the approved Plan of Operation. allow closure.

(7) Descriptions of all construction or corrective c. When closure is completed, the owner or operator
work conducted on the site in accordance with approvednust submit to the Department certification by a

plans or to achieve compliance with these regulations. Professional Engineer registered in Delaware that the facility
(8) Results of characterization testing of recyclablehas been closed in accordance with the specifications in the
materials and process residues. approved closure plan.
(9) Any additional information specified by the d. When closure has been completed to the satisfaction
Department. of the Department, the Department will issue a letter
b. The permittee shall immediately notify the indicating that closure has occurred in accordance with the
Department if any of the following occurs: closure plan.
(1) A shut down that results in solid waste being e. After closure has been completed, the Department
diverted from the facility. may require that the permittee conduct monitoring and/or
(2) Afire. maintenance activities at the site to prevent or detect and
(3) A spill or nonpermitted release. mitigate any adverse environmental or health impacts.
E. CLOSURE
1. General
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SECTION 10: TRANSFER STATIONS a. A leachate collection and disposal system as
described in Section 10.D.
A. GENERAL PROVISIONS b. A means for weighing or measuring all solid waste
handled at the facility.
1. Applicability c. Tipping and loading areas contained within structures

a. This section applies to all solid waste transfer stationsapable of preventing the development of nuisance
in Delaware. Additional requirements may apply to transfeconditions (e.g., odors, litter, dust, rodents, insects) if these
stations handling special solid wastes, such as infectioumreas will be within 300 feet of a commercial, institutional,
waste. or residential structure that is designed for human occupancy

b. Compliance with these regulations does not releasend that is in existence at the time of initial permit
the owner or operator of a transfer station from theapplication. If tipping and loading areas will not be within
obligation of complying with any other applicable laws, 300 feet of a structure designed for human occupancy, the
regulations, or ordinances. permittee shall evaluate the impact to the surrounding area of

2. Exclusions handling the solid waste in a non-enclosed facility. In

addition, the permittee shall evaluate the need for exhaust
The following types of facilities are not considered to besystems in enclosed areas and shall install such systems if

transfer stations: necessary for the protection of human health.
a. Facilities that accept only source separated materials d. A means to prevent vehicles from backing into the pit
for the purpose of recycling those materials. while unloading.
b. Materials recovery facilities. e. On-site roads designed to accommodate projected
c. Small load collection areas located at permittedraffic flow in a safe and efficient manner.
landfill sites. f. Separate access for passenger vehicles, if both

d. Individual dumpsters used for waste generated on silsommercial and passenger vehicles are using the facility.
(e.g., at shopping centers, apartment complexes or g. A fence or other security system that will prevent
commercial establishments). access to the site by unauthorized persons.

e. Compaction equipment being used exclusively for
solid waste generated on site (e.g., in office or apartmem. LEACHATE COLLECTION AND DISPOSAL
complexes, industrial facilities, or shopping centers).

1. All transfer stations shall be designed and constructed
B. SITING to include a leachate collection and disposal system that will
prevent leachate (including wastewater generated during

1. Transfer stations shall be located only in areas wheneormal operation such as wash-out and cleaning of
the potential for degradation of the quality of air, land, andequipment, trucks, and floors) from contaminating the soil,

water is minimal. surface water, or ground water.
2. Transfer stations shall be located adjacent to access 2. The leachate collection and disposal system must be

roads capable of withstanding anticipated load limits. approved in advance by the Department and shall consist of
3. No new transfer station shall be located in an areane, or a combination, of the following:

such that solid waste would at any time be handled: a. Tipping, loading, and unloading areas constructed of
a. Within the 100-year flood plain. impervious material and equipped with drains connected to
b. Within any state or federal wetland. either:
c. So as to be in conflict with any locally adopted land (1) a sanitary sewer system, or

use plan or zoning requirement. (2) a corrosion-resistant holding tank.

C. DESIGN If the tipping, loading, and unloading areas are not enclosed,
1. General the piping and drains to the sewer system or holding tank

shall be sized to handle, at a minimum, the run-off that
The plans and specifications for a proposed transfer statiomould result from a 2-hour 10-year storm.
shall be prepared and certified by a Professional Engineer b. Containers and compaction units constructed of
registered in Delaware and shall be submitted as a part of tliirable impervious material and equipped with covers that
transfer station permit application. will minimize the entrance of precipitation.

2. Minimum design requirements

Alternate designs may be used with prior written approval of
All transfer stations shall be designed to include at least ththe Department if the applicant can show that they will
following: prevent leachate from contaminating the soil, surface water,

DELAWARE REGISTER OF REGULATIONS, VOL. 2, ISSUE 6, TUESDAY, DECEMBER 1, 1998




PROPOSED REGULATIONS 899

and ground water. If deemed necessary by the Department, a separate area shall
be provided for temporary placement of hot loads received at
E. OPERATION AND MAINTENANCE STANDARDS the facility. The hot load area shall be located away from
trees, bushes, and structures, and loads shall be extinguished
1. General immediately upon unloading.

a. Transfer stations shall be operated in a manner that d. Access
will preclude degradation of land, air, surface water, or
ground water. Access to the site shall be limited to those times when an
b. Transfer stations shall be maintained and operated tttendant is on duty and to those persons authorized to use
conform with the Plan of Operation submitted at the time othe site for the disposal of solid waste. This section shall not

permit application and approved by the Department. be construed to limit right of entry by the Secretary or his/her
2. Detalls of operation and maintenance duly authorized designee pursuant to_7 Del. C&bstion
a. Storage of solid waste 6024.

Solid waste shall not remain at the transfer station for more e. Personnel
than 72 hours without the written approval of the
Department. Any solid waste that is to be kept at the sit8ufficient numbers and types of personnel shall be available
overnight shall be stored in an impervious enclosedt the site to insure capability for operation in accordance
structure. with these regulations.

b. Disposition of solid waste leaving the facility f. Health and safety

All solid waste accepted at the transfer station must, upoEmployees at the site shall work under all appropriate health
leaving the transfer station, be delivered to a processing @nd safety guidelines established by the Occupational Safety
disposal facility authorized by the Department (or by theand Health Administration.

appropriate environmental agency, if outside of Delaware) to

accept that type of waste. First aid equipment shall be available at the site.
c. Control of nuisances and hazards g. Equipment
Litter Adequate numbers and types of equipment commensurate

with the size of the operation shall be available at the site to
The permittee shall provide for routine maintenance andhsure operation of the facility in accordance with the
general cleanliness of the entire site, as well as litter removarovisions of these regulations and the plan of operation. All
along roads approaching the site if accumulations of littewaste handling equipment shall be cleaned routinely and
along the approach roads are clearly the result of thmaintained according to the manufacturer's
operation of the transfer station. recommendations.

3. Recordkeeping
Vectors

The following information must be recorded in a timely
The permittee shall implement a vector control plan tamanner and the records retained by the owner or operator for
prevent the establishment of habitats for nuisance organisnas least three years:
(e.qg., flies, maggots, roaches, rodents, and similar vermin) a. A record of the solid waste commercial haulers
and to mitigate nuisances and hazards to human health a@bmpany name, address, and telephone number) using the

the environment. facility and the type and weight or volume of solid waste
delivered by each hauler to the transfer station each day.
Air Pollution b. A record of the type and weight or volume of solid

waste delivered from the transfer station to its final
The operation of the transfer station shall comply with 7 Deldestination each day.
CodeChapter 60 and the Regulations Governing the Control  c. A record of fires, spills, and uncontrolled releases that

of Air Pollution. occur at the facility, and of hot loads received.
d. Fire and safety inspections.
Fire e. Major equipment maintenance.

f. Destination of the solid waste.
Equipment shall be available on site to control fires, and 4. Reporting
arrangements shall be made with the local fire protection a. The permittee shall submit to the Department on an
agency to provide immediate services when needed. annual basis a report summarizing facility operations for the
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preceding calendar year. The due date for this annual report b. At least 60 days prior to the date when waste will no
will be specified in the facility's permit. The report shall belonger be accepted at the facility, the owner or operator shall
on a form acceptable to the Department and shall descrilsibmit to the Department all of the items listed in Section
and summarize all environmental monitoring and4.E.1.b. Closure activities shall not commence until the
construction activities conducted within the year covered bypepartment has approved the updated closure plan and the
the report. The report shall include, but not necessarily belosure schedule and has modified the facility's permit to
limited to, the following: allow closure activities to be carried out.

(1) Type and weight or volume of waste received. c. A copy of the approved closure plan must be

(2) A complete list of commercial haulers that maintained at the facility or at some other location
hauled waste to or from the facility during the year coveredlesignated by the owner or operator until closure has been
by the report. completed.

(3) Destination of the solid waste and the type and 3. Closure plan contents
weight or volume of waste delivered to the destination.

(4) Descriptions of any intentional or accidental The closure plan for a transfer station must include, as a
deviations from the approved Plan of Operation. minimum, the following:

(5) Descriptions of all construction or corrective a. A description of the methods, procedures, and
work conducted on the site in accordance with approvegrocesses that will be used to close the transfer station,

plans or to achieve compliance with these regulations. including provisions that will be made for the proper
(6) An updated estimate of the cost of closing thedisposal of all waste that is on the site when operations
facility. cease.
(7) Any additional information specified by the b. An estimate of the cost of closing the facility. This
Department. estimate shall be updated yearly and submitted to the
b. The owner or operator shall notify the DepartmenDepartment as a part of the annual report described in
immediately if either of the following occurs: Section 10.E.4.a (6).
(1) A fire that requires the services of a fire c. A plan for post-closure care of the facility if such care
protection agency. would be necessary to protect human health and the
(2) A spill or uncontrolled release that may environment.
endanger human health or the environment. d. A description of the planned post-closure use of the
5. Prohibitions property.

a. Solid waste generated outside of the State of 4. Minimum closure requirements
Delaware shall not be combined, commingled or aggregated a. Closure shall be carried out in accordance with the
with solid waste that was generated in Delaware and that &pproved closure plan.
required, pursuant to regulations promulgated by the b. Closure must be complete within six months after the
Delaware Solid Waste Authority (DSWA), to be disposed ofdate on which the Department issues a modified permit to
at a DSWA facility. allow closure.

b. No liquids, other than those used to disinfect, to  c¢. When closure has been completed to the satisfaction
suppress dust, or to absorb or cover odors from the solof the Department, the Department will issue a letter

waste, shall be added to the solid waste. indicating that closure has occurred in accordance with the
¢. Open burning is prohibited on any transfer statiorclosure plan.
site. d. After closure has been completed, the Department
d. Scavenging is prohibited at any transfer station. may require that the permittee conduct monitoring and/or
maintenance activities at the site to prevent or detect and
F. CESSATION AND CLOSURE mitigate any adverse environmental or health impacts.
1. General SECTION 11: SPECIAL WASTES MANAGEMENT

When a transfer station ceases accepting solid wastPART 1 - Infectious Waste
allof the waste on site shall be removed and the facility shall
be closed in a manner that will eliminate the need for furtheA. GENERAL PROVISIONS
maintenance at the site.
2. Required submittals; notification 1—Ne-generator-shall-engage-inthe-treatment-sterage or
a. An owner or operator of a new transfer station mustlispesal-ef-Hnfectious-waste-witheut-the-properpermits-from
submit a conceptual closure plan at the time of initial permithe-Bepartment.
application.
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1. All generators of infectious waste shall obtain anthat has been constructed by composition (i.e., organic
Infectious Waste Identification Number by registering withcontent, moisture content, or other physical or chemical
the Department on a form provided by the Department. composition).

2. No person shall engage in the construction, operatioiCLASS 4 ETIOLOGIC AGENTFS means a pathogenic
material alteration, or closurd a facilityfies)to be used in  agent that is extremely hazardous to laboratory personnel or
the treatment, storage, or disposat-eperationcennected withat may cause serious epidemic disease. Class 4 etiologic

the—managementf infectious wastes—nershall-ary—personagents include the following viral agents:
enternto-the-material-alteration-of afacHity—or<losure of a
selid—waste—facility —managing—infectious—wastamless «  Alastrim, Smallpox, Monkey pox, and Whitepox (when

specifically exempted from the regulations within Sectionused for transmission or animal inoculation experiments).

Hemorrhagic fever agents (including Crimean
tzhg Dg;?r?;tefr:?t having obtained the proper permits fror’nhemorrhag|c fever (Congo), Junin, and Machupo viruses,

and others not yet defined).

3—BielegicalHiguid—wastes—which—ean—be—directly «  Herpesvirus simiae (Monkey B virus)
discharged-into-a-permitted-wastewater-treatment-system are  Lassa virus
not-subject to-theseregulations. * Marburg virus

- ncephalitis  vir mplex (includin
3. All infectious waste must be packaged in accordancﬁbsgtltcz;(robvomH%nzealgsg ?—i\t(;R Kuusmliz%e pF?ussi(anC ggringg-
with these regulations. i ' ' '

summer encephalitis, Kyasanur forest disease, Omsk
hemorrhagic fever and Central European encephalitis
B. SITING viruses)

1. Infectious waste treatment facilities shall be located ~ Venezuelan equine encephalitis virus (epidemic strains,
only in areas where the potential for degradation of thgevgpee?nmfrﬁsd) for transmission or animal inoculation
quality of air, land, and water is minimal. +  Yellow fever virus (wild, when used for transmission or

2. Infectious waste treatment facilities shall be locatedanimal inoculation experiments)
adjacent to access roads capable of withstanding anticipated
load limits. "CONTAINER" means any portable enclosure in which a

3. No new infectious waste treatment facility shall bematerial is stored, managed or transported.
located in an area such that solid waste would at any time be

handled: "CONTAMINATION" means the degradation of naturally
a. Within the 100 year flood plain. occurring water, air or soil quality either directly or
b. Within any state or federal wetland. indirectly as a result of the transfer of diseased organisms,
c. So as to be in conflict with any locally adopted landblood or other matter that may contain disease organisms

use plan or zoning requirement. from one material or object to another.

C. DEFINITIONS "ETIOLOGIC AGENTS" see "INFECTIOUS

SUBSTANCE" means—erganisms—defined—to—be—etielogic
The following definitions are specific to the management okgents{causative-agent-ofa-diseaselsHnFile 49-of- the U.S.
infectious waste as used in this part. For general definitionGede—ofFederal Regulations—at-173-386(Oetober1- 1987

relating to other types of solid waste and the management &fditien)-
solid waste, refer to Section 3 of these regulations.

"GENERATOR" means hospital, in or out patient clinics,
"6-LOG REDUCTION" means a 6 decade reduction or daboratories, medical offices, dental offices, nursing homes,
millionth (.000001) survival probability in a microbial and in-patient residential facilities serving persons with

population, i.e., a 99.9999% reduction. diseases which may be transmitted through contact with
infectious waste as well as veterinary facilities and research
"ATCC" means American Type Culture Collection. laboratories operating within the State of Delaware.

"INCINERATOR" means any enclosed device used to
"AUTOCLAVE TAPE" means tape that demonstrates andestroy waste material by using controlled flame
evidentiary visible physical change when subjected t@wombustion.
temperatures that will provide evidence of sterilization of
materials during treatment in an autoclave or similar device!'INDICATOR MICROORGANISM SPORES" means those
microorganism spores listed in Appendix A, Table B of
"CFU" means colony-forming unit. Section 11, Part 1.

"CHALLENGE LOADS" means an infectious waste load "INFECTIOUS SUBSTANCE" (formerly called
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"ETIOLOGIC AGENTS") means a viable microorganism, produced by pharmaceutical companies for human or
or its toxin, which causes or may cause disease in humans\aterinary use. These products may be discarded because of
animals, and includes any agent that causes or may causéad manufacturing lot (i.e., off-specification material that
severe, disabling, or fatal disease. The tefnmigctious does not pass quality control or that is recalled), out-dating
substanceandetiologic agentare synonymous. or removal of the product from the market or other reasons.
Because of the possible presence_of infectious substances
"INFECTIOUS WASTE" means those solid wastes whichetielegic—agentsin these products, the discarded material
may cause human disease and may reasonably be suspedatedstitutes infectious waste.
of harboring human pathogenic organisms, or may pose a 4. Isolation Wastes means discarded materials
substantial present or potential hazard to human health or tkentaminated with blood, excretions, exudates and/or
environment when improperly treated, stored, transportedsecretions from humans whiyat are isolated to protect
disposed of or otherwise managed. Types of solid wasteghers from highly communicable diseases (those diseases
designated as infectious include but are not necessarilgentified as caused hylass 4 etiologic agents).
limited to the following: 5. Other infectious wastes means any residue or

1. Biological wastes: contaminated soil, water, or other debris resulting from the

a. Biological liquid wastes means blood and bloodcleanup of a spill of any infectious waste.
products, excretions, exudates, secretions, suctionings and
other body fluids including liquid wastes from renal dialysis. "LARGE INCINERATOR" means an incinerator which has

b. Pathological wastes means all human tissues aralcapacity of greater than 1000 pounds per hour.
anatomical remains, including human fetal remains, which
emanate from surgery, obstetrical procedures, autopsy, atdOG KILL" (L) means the difference between the
laboratory procedures. logarithms of viable test microorganisms or indicator

c. Cultures and stocks of etiologic agents and associatedicroorganism spores before and after treatment.
biological wastes means, but is not limited to, specimen
cultures, cultures and stocks of infectious substance$MANIFEST" means a tracking document designed to
etiolegic—agentsand wastes from production of biologicals record the movement of solid waste from the generator
and serums. through its trip with a transporter to an approved off-site

d. Laboratory wastes means those wastes which hateeatment or disposal facility.
come in contact with pathogenic organisms or blood or body
fluids. Such wastes include, but are not limited to/MOTFOR-VEHICLE—means—a—vehicle,—machine;—tractor,
disposable materials, culture dishes, devices used to transf&m%#e%se%%r—ewny—eembmaﬂen—the%eef—pmpelled
inoculate and mix cultures, paper and cloth which has come
in contact with specimens or cultures which have not beedeagﬂeel—fer—suelﬁwse
sterilized or rendered noninfectious; or laboratory wastes,
including cultures of infectious substana®logicagents "NONINFECTIOUS" means a state in which potentially
which pose a substantial threat to health due to their volumgarmful microorganisms are absent, free of pathogens.
and virulence.

e. Animal tissue, bedding and other waste from animalSRED BAG" means an impermeable, 3-mil polyethylene bag
known or suspected to be infected with a pathogen whicbr _equivalent, red in color, for the collection, storage, and
also causes human disease, provided that prevailingansport of infectious or regulated medical waste, which
evidence indicates that such tissue, bedding or other wasteeets the following minimum performance requirements:

may act as a vehicle of transmission to humans. 1. Appearance: opaque, red. Each bag must carry the
f. Human dialysis waste materials including blood lineswords _"INFECTIOUS WASTE" or "REGULATED
and dialysate membranes. MEDICAL WASTE" or "BIOHAZARD" in one-inch

2. Sharps means any discarded article that may caugminimum) letters and carry the Biological Hazard Symbol.
puncture or cuts. Such wastes include, but are not limited to, 2. Dart Impact, k- 100 grams minimum.
needles, intravenous (IV) tubing with needles attached, 3. Elmendorf Tear: 380 grams minimum (any direction).
scalpel blades, glassware and syringes that have been 4, Heavy metals: 100 ppm maximum combined total.
removed from their original sterile containers. For the
purpose of these requlations, only sharps from human OREGULATED MEDICAL WASTE" meandNFECTIOUS
animal health care facilities, human or animal researchyASTE.
facilities or human or animal pharmaceutical manufacturing
facilities shall be regulated as sharps. "SHIPMENT" means that waste which is conveyed by a
3. Discarded Biologicals means serums and vaccinegansporter between a generator and a designated facility or a
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subsequent transporter. seetion and these regulations apply only to wastes. The
regulations do not include the sterilization for disinfection of
"SMALL INCINERATOR" means an incinerator which has items that are reused for their original purpose. Therefore,
a capacity equal to or less than 1000 pounds per hour. the method of sterilization or disinfection of items prior to
reuse is not limited. When reusable items are no longer
"SMALL QUANTITY INFECHOUS—WASTE  serviceable and are discarded, they become wastes and
GENERATOR" means a private practice physician, dentistsubject to these regulations at that time and must be
veterinarian and any other generator of infectious waste isterilized by steam, incinerated, or otherwise rendered
which three or fewer professionals are in the practice andon-infectious; [this paragraph is being moved from
generates less than 50 pounds per month; or a generator wharagraph J.1 of this part]
can demonstrate that their facility generates less than 50 7. Waste generated by Delaware households;
pounds per month of infectious waste. 8. Ash from incineration of infectious waste once the
incineration process has been completed;
"STORAGE AREA" means an area designated for the 9. Residues from treatment and destruction processes of
holding of waste for a temporary period, at the end of whiclinfectious waste once the waste has been both treated and
time the waste is treated, disposed of, or stored elsewhere.destroyed;
10. Samples of infectious waste transported off-site by

"TEST MICROORGANISMS" means those EPA or State-designated enforcement personnel for
microorganisms listed in Appendix A, Table B of Section 11 enforcement purposes are excepted from the requirements of
Part 1. this part during the enforcement proceeding; and

11. Biological liquid wastes which are directly
"FRANSPORTAHON—means—the—movement-ef-waste bydischarged into a permitted wastewater treatment system.
air—rat-highway—erwater. [this paragraph is being moved from paragraph A.3 of this

anether Heense—itis—theresponsibilityofthegeneraterto—provide
vefificationthat the-econditions-ef a—small-quantibygenerator
D. EXEMPTIONS are-met.

2—Should—the—yearly—certfication—show—that a
The following solid wastes are not to be managed apractice-efthree-orfewerprofessionalsproducesgreater than

infectious wastes: 50-pounds—per—meonth—then—all-pertiens—oai-—this—regulation
1. Soiled diapers and feminine hygiene items producedpply
by a person not known to have an infectious disease; 3Hstheresponsibility-of the-generaterte-seeure a

2. Wastes contaminated only with organisms which arereans-efproper-disposal.
not pathogenic to humans, and which are managed in 4—Smallquantity—generaters—are—netreguaired 1o
accordance with all applicable regulations of the U.Seobtairapermitfersterage-efinfectious-waste.

Department of Agriculture and the Delaware Department of

Agriculture and Consumer Services and all other regulations E. SMALL QUANTITY GENERATOR
governing this type of waste stream; REQUIREMENTS

3. Food wastes which are pathogenic to humans only
through direct ingestion; 1. Generators of infectious waste who produce less than

4. Any infectious waste contaminated by, co-incineratedb0 pounds per month are considered to be Small Quantity
with, or mixed with hazardous, radioactive or toxic wasteGenerators.
becomes a hazardous, radioactive or toxic waste and shall 2. It is the responsibility of the Small Quantity
then be managed under the appropriate regulationSenerator to arrange for proper waste disposal. A Small
governing those waste types_(7 Del.@hapter 63, 7 Del. C. Quantity Generator shall contract the services of a permitted
Chapter 80 and any applicable federal regulations); transporter of infectious waste, or render the waste non-
5. Waste consisting of human anatomical remainsinfectious and non-recognizable using a process or
including human fetal remains, managed by a licensedquipment approved by the Department, prior to disposal.
funeral director; 3. Requirements to submit manifest tracking documents
shall apply to either the Small Quantity Generator or the
Bed linen, instruments, equipment and other reusablgansporter contracted by the generator for disposal of the
items are not wastes until they are discarded. This pamfectious waste. The transporter who consolidates and
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transports infectious waste may elect to complete @rocessing—equipment—become—inoperable—and the
consolidated manifest for the Small Quantity Generators thgrecedures—sheuld—storage—of-the—waste become—neeessary
he or she services. In this event, the transporter assumessulting-from-thetack-of premptpreeessing;
responsibility for the MANIFEST REQUIREMENTS, g—A—deseription—-of-thehandling—and-safetymeasures
Section 11, Part 1, Bf these Regulations, which would that—will-be—employedfor—each—type—ef-waste—ineluding
otherwise apply to the generators of the wastes. personal-pretectionand-safety-as-wellas-medifieations-to the
4. Small Quantity Generators are exempt from thesperational-safetyplan—thatarerequired—to—meetthe best
storage time requirements in Section H.5.c of this part agvailabletechnology;
long as not more than 50 pounds of infectious waste are h—kdes&rpﬂm%&h&mermeﬁng—aﬁd—qﬁamy—asswance
stored and so long as storage does not produce conditiopsgram-willberequired-foral-method erder the
that are offensive or harmful to facility personnel or thewas%enemﬂieeﬁeus
public. F—A—deseription—ef—medifications—te—an—existing
5. Small Quantity Generators are exempt from thepreecessingfacilitythat-arerequired—to—precess—the—waste,
requirement to file an annual report to the Departmentreluding-sehematic-drawings.
However, they are responsible for maintaining records of 2—Within—six—menths—after—the—enractment—ofthese

infectious waste disposal for a period of at least three yearsegulations;—ewnersfoperators—of—existing—faeilities—shall

Documentation shall include: submitan-application-inaceordance-with-theseregwlations to
a. A description of how the waste was rendered nonthe-Bepartmentrequestinga—permitto-operate—an-infectious
infectious and non-recognizable, and waste-faethty-
b. Copies of receipts or manifests for wastes managed 3. A new or revised operation plan for treatment, storage
by a permitted transporter of infectious waste. and/or disposal of infectious waste shall be submitted to the
Department whenever there is an increase of more than 15
F. PERMIT REQUIREMENTS percent over a three calendar month average in the maximum

quantity of infectious waste receiving treatment, storage or
1. All applicationpermitrequirements found in Section disposal per month by the facility or when changes are
4.A.2 through 4.A.11 shall be performed unless specificallyptherwise made in an existing operation plan.
exempted within this part of the regulations. 4 Within—thirty—days—of-the—effective—date—ofthese
regulations—all—generaters—must—register—with— the
Peﬂmi—reqﬂwemeﬂ%s—speem&te—aH—m#eeHeus—mms%e—are aBepartment.

2 Any person required to have a permit for activitiesG. PROHIBITIONS
that will occur in the management of infectious waste shall
apply for a permit in accordance with Section 4fthese 1. Infectious waste may not be disposed at a sanitary
regulations and_the appropriate sections of Reglation  landfill unless the waste has been rendered noninfectious and
Ne—2-of-the Regulations—Geverning-AiPellatier-Centrol non-recognizable. (In the case of extracted teeth, sterilization
Delaware Regulations Governing the Control of Air followed by landfilling would be acceptable).
Pollution. No activity shall occur prior to receipt efapermit 2. Compactors, grinders or similar devices may not be
issued—by—the—DBepartment.all permits required by the used by a generator to reduce the volume of infectious waste
Department. Fhis—application—mustinelude—thefollewing until after the waste has been rendered noninfectious, or
reguired-rfermation: unless the device is part of an approved treatment process
a—TFhe-nrame-andlocation-ofthe-generaterofthe-wastewhich renders the waste non-infectious.
b—A-deseription-of-the-origin-and-content-of-the-waste, 3. Infectious wastes shall not be sent to a recycling
its—containerization-and-the-expected-volume-and-frequendpcility.
efwaste-dispesatat-the-faetity; 4. Waste consisting of human anatomical remains,
e—A-deseription-of- thefaeility-where-the-waste-will be including human fetal remains, may not be disposed of at
rendered-noninfectious—prierto-dispesal—including-tshameanitary landfills. The remains must be incinerated,
and-the-exactlocation-of thefaeility; crematedor interred in accordance with 24 Del. Chapter
d—A-deseripton-of-the—processingmetheds—tebe- usedl.

fereach-type-of-wasteincluding-schematic-drawings (e.g. 5. Trans-chutes shall not be used to transfer infectious
blueprints—ete:); waste between locations where it is contained.

sterage—during—the—collection—and—during—the—mevement. PACKAGING, LABELING, AND STORAGE
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1. Responsibility for packaging and labeling. All infectious waste shall be labeled immediately after
The generator of infectious waste shall not submit fopackaging. _A¥he labelsshall be securely attached to the
transport, storage, treatment or disposal any waste which @iter layer of packaging and be clearly legible. The label
not packaged in accord with-Seetiors 11 Part+-Gand-11 Pamtay be a tag securely affixed to the package. Indelible ink
4K. this part. As a bag or other container becomes full, ishall be used to complete the information on the labels, and
must be immediately sealed, packaged, labeled and managie labels shall be at least three inches by five inches in size.

as described in this paranrd-1+Part31-K Contractors or a. The following information shall be included on label
other agents may provide services to the generator, includirane:

packaging and labeling of infectious waste; however, no (1) The name, address and business telephone
contract or other relationship shall relieve the generator aiumber of the generator,

the responsibility for packaging and labeling the infectious (2) "Infectious” or “Regulated Medicalaste" in
waste as required by these regulations. large print,

b—Section1tPart 1+ —G—dees—netapply—toinfestious (3) "Pathological Waste," if pathological waste is
waste-that-has-beenincinerated-orsterilized-underthis-articlecluded in the contents, and

#—thewast&epas#readﬂeﬂfreﬁﬁhewas%ersﬁtefed—separately (4) The name, address and business telephone
number of_thea#t haulersor other persons to whose control
2. Packagmg Requirementgrierte-storage;—treatment, the infectious waste will berastransferred.
transport-or-dispesal b. The following shall be included on label two: the
Biological Hazard Symbol. The label shall be not less than
All infectious waste shall be packaged as follews-befere it ishree by five inches.
steredtreatedtransported-or-disposed of: 4. Etiolegical-agentdnfectious substances
a. Infectious wastes, other than sharps:
(1) Wasteshall be contained in two (one bag insideAll infectious substances that are transported must be
the otherimpermeable;plastic bags—each-sealed-separatelyackaged as described in 49 CFR 173.387, October 1, 1987,
Each-bag-musthave-a-minimum-thickness-of 3-mil—Each bagdition, even when that transport is wholly within the
must—alse—earry—the—werd—bichazard—and—the—universadoundaries of the State.
Bielegical- Hazard-Symbel—erthe—words—infectious—waste.
RED BAGS. The bags shall be individually tied or sealedAll-etiolegical-agents,as-defined-in49CHFR1I73-386-O¢ctober

As a bag or other container becomes full, it must bd;31987Editien—that-aretransperted-must-bepackaged as
immediately sealed. packaged, labeled and managed dsseribedir49CFRI73-38%4 October 119874 FEdition, and

described in this part. labeled—as—deseribed-in—49CFR173-388,—O¢ctober—1,-1987,

(2) All bags containing infectious waste shall be rededition,—even—when—that—transpert—is—whelly—within- the
in color. Waste contained in red bags shall be considerdsbundaries-efthe-State.

infectious waste and managed as infectious waste. 5. Storage of infectious waste
a. Infectious waste shall be contained in a manner that:
(3) Bags shall be sealed by lapping the gathered (1) Affords protection from vectors, rain and wind,
open end and binding with tape or closing device such that (2) Prevents the spread of infectious agents,
no liquid can leak. (3) Does not provide a breeding place or food
(4) In addition to the plastic bag containerssource for insects or rodents, and
described in this section, all infectious wastes must be (4) Prevents the leakage of waste from the storage

enclosed in a double-walled corrugated fiberboard box obag or container.
equivalent rigid container before it is transported beyond the b. Infectious waste shall be placed in separate containers
site of generation. —Fhe—-bex—or—contairer—must—meet thom other waste at the point of origin in the producing
standards-of 49-CFR-178-210,-October-1-1987Edition; for facility.
elasgﬁed—s%rengm—ef—at—leas{—a—zee—petmd—test—aﬂd—be class c. Infectious waste may not be stored at the waste
producing facility for more than the following periods of
b. Sharps time:
(1) Up to fourteen days at room temperature (18 to

Sharps _shall be contained in leakproof, rigid,28 degrees Celsius, 65 to 82 degrees Fahrenheit) or up to 45
puncture-resistant containers that are tightly liddéd.soon days in a refrigerator (2 to 7 degrees Celsius, 36 to 44
as the first sharp is placed in an empty container, thdegrees Fahrenheit) for all types of infectious waste, so long
container shall be labeled with the word "SHARPS", and th@s it does not produce conditions that are offensive or
Biological Hazard Symbol. harmful to facility personnel or the public welfare.

3. Labeling requirements. (2) Ninety days in a freezer (-20 to -18 degrees
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Celsius, -4 to -1 degrees Fahrenheit) not used for food @ontainment of waste to be disposed of as noninfectious
patient related items. waste or for other purposes except after being
(3) Exemption. Sharps which are disposed in adecontaminated by procedures as described—in—Seetion 11
container specifically designed for sharps and which ifRart1-G-5-h.this paragraph.
sealed so as to prevent leaks when it is full, are exempt from i. Containment of infectious waste shall be in an area
the time limit on storage. separate from other wastes. Areas used for the containment
d—nfectious-waste-other-than-sharps—shall-bepaekageard infectious waste shall be secured so as to deny access to
inaceord-with-Section11-Part-1-G-2-and-shall-be-containednauthorized persons and shall be marked with prominent
inenc-ef-thefollowing-ways: warning signs and the biohazard symbol on, or adjacent to,
4)—Fwo—dispesable—polyethylene—bags orthe exterior of entry doors, gates or lids. Wording of
equivalent-material-approved-by-the Department,both bagsarning signs shall be in English, "CAUTION --
equating—a—eumulative—total-ofat-least-6—milsfer—en-sitedNFECTIOUS WASTE STORAGE AREA --
sterage—Hhe-bags-shalt-be-ndividually-tied. UNAUTHORIZED PERSONS KEEP OUT". Warning
DLeakpreof—rigid—puncture—resistant-containerssigns shall be readily legible during daylight from a distance
that-are-tighthy-lidded. of at least 25 feet.

m—eemmraneeAth—SeeHen—H—Paﬁ—l—G—Z—and—red—m—coloSplll containment and cleanup kit. All infectious waste
and-conspicuoush-labeled-with-one-ef- the-follewing: management facilities are required to keep a small

- Fhe-words—infectouswaste." containment and cleanup kit within one hundred feet of any
2—Fhe—word—biohazard~—and—the—universal area where infectious wastes are managed. The facility shall
biehazard-symbel. maintain and implement a plan that provides the means of
g. A container used for the storage of infectious wastelecontamination of any person having had bodily contact
may not be reused unless one of the following applies: with infectious waste while transporting the waste to the
(1) 1t has been decontaminated utilizing atreatment or disposal site or while handling or disposing of
Department-approved decontam-ination procedure; or the waste at the site.
(2) The surface of the container has been protected
from direct contact with infectious waste. J. CLOSURE REQUIREMENT

h. Reusable containers for infectious waste shall be

thoroughly washed and decontaminated by a methotlvhen a facility that has been used for infectious waste
approved by the Department of Health and Social Servicemanagement is to cease operations involving infectious
or the Department each time they are emptied, unless theastes, it shall be thoroughly cleaned and disinfected. All
surfaces of the containers have been completely protectedaste shall be disposed of in accord with these regulations,
from contamination by disposable liners, bags or otheand items of equipment shall be disinfected. (Note: Due to
devices removed with the waste. Approved methods dhe variability in the type of infectious waste facilities, the
decontamination include, but are not limited to, agitation tdepartment will specify individual closure requirements in
remove visible soil combined with one of the following the permit issued to the facility.)
procedures:

(1) All parts of the container shall come in contactK. METHODS OF TREATMENT AND DISPOSAL
with hot water of at least 82 degrees C (180 degrees F) fora 1. All treatment of infectious waste must utilize a
minimum of 15 seconds. method that will render the waste non-infectious.

(2) All parts of the container shall come in contact 2. All pathological waste must be incinerated, cremated
with chemical sanitizer by rinsing with or immersion in oneor interred in accordance with 24 Del. Chapter 31. Other

of the following for a minimum of 3 minutes: disposal methods are not acceptable for this type of waste.
(a) Hypochlorite solution (500 ppm available This requirement does not prohibit the disposal of certain
chlorine), specified wastes in a permitted wastewater treatment system

(b) Phenolic solution (500 ppm active agent), (see Section D.11 of this partfSee-General-Provisions) in
(c) lodophor solution (100 ppm available a-sanitary-sewer—{nthe-case-ofextracted-teeth-sterilization
iodine), or follewed-by-landfilling-would-be-acceptable).
(d) Quaternary ammonium solution (400 ppm
active agent).
(3) Reusable pails, drums, dumpsters or bins used
for containment of infectious waste shall not be used for
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L. RECORDKEEPING AND REPORTING approved by the Department.
REQUIREMENTS b. Disposes treatment residues in accordance with these
regulations.

All generaters—andwaste management_or_treatment c. Provides for quality assurance programs that must
facilities that manage infectious waste shall maintain, for @nclude, at a minimum, a written plan that:

period of three years, the following records and assure that (1) Designates responsibility to personnel.
they are accurate and current: (2) Describes parameters that must be monitored to
1. A list containing the names of all individuals insure effectiveness of the treatment process.
responsible for the management of infection control for the (3) Identifies monitoring devices.
facility, their address, their phone numbers and the periods (4) Ensures that monitoring devices are operating
covering their assignment of this duty. properly.
2. The date, persons involved and short description of (5) Establishes appropriate ranges for operating
events in each spill of infectious wastes. parameters.
3. A notebook or file containing the policies and (6) Identifies Person(s) who shall collect and
procedures of the facilities for dealing with infectious organize data for inclusion in operating records.
wastes. (7) Identifies Person(s) who shall evaluate any
4. A log of all special training received by personsdiscrepancies or problems.
involved in the management of infectious waste. (8) Identifies Person(s) who shall propose actions to
5. A log of infectious waste generated at the site ocorrect problems identified, and
received from off-site, including the amount, the date of (9) Identifies Person(s) who shall assess actions
generation, receipt dates, and the date of shipment. taken and document improvement.

6. Anyone that sterilizes or incinerates infectious waste d. Provides for periodic biological testing, where
shall maintain a log indicating the method of monitoring theappropriate, that demonstrates proper treatment of the waste.
waste as well as a verification that it has been rendered e. Provides for assurances that clearly demonstrate that
noninfectious. infectious waste has been properly treated; and

7. The operator of a facility that incinerates infectious  f. Is in compliance with all federal, state and local laws
waste shall submit to the Department, at least annuallgnd regulations pertaining to environmental protection.
during the life of the facility, a chemical analysis of 2. Initial Efficacy Test.
composite samples of the ash residue. Parameters that are to a. The manufacturer, owner, or operator of a treatment
be monitored will be specified in the permit. unit shall conduct an Initial Efficacy Test, pursuant to

Appendix A of this Section, for each model prior to its
M. EVIDENCE OF EFFECTIVENESS OF TREATMENT  operation. If significant mechanical changes are made to a
treatment unit, the Initial Efficacy Test must be repeated.

1. Treatment of infectious waste must be conducted in &he treatment units are considered to be the same model if

manner which: they:

a. Eliminates the infectious potential of the waste. A (1) Are manufactured by same company,
treatment process eliminates the infectious potential of (2) Have the same company name, and
infectious waste if the owner or operator of a treatment unit (3) Have no significant mechanical changes.
demonstrates that an Initial Efficacy Test and Periodic b. The Initial Efficacy Test shall be conducted using
Verification Test(s) have been completed successfully. option 1, 2 or 3 as described in Appendix A of this Section,

(1) Successful completion of an Initial Efficacy Test using the challenge loads listed in Table C of Appendix A, or
is demonstrated by a 6-log reduction/kill of testby an equivalent procedure that meets the requirements of
microorganisms. For a thermal unit that maintains thehe Initial Efficacy Test and has been approved by the
integrity of container, a 6-log kill of indicator microorganism Department. If any of the challenge loads fails the Initial

spores may be used as an alternative test. Efficacy Test, the operating conditions must be revised and
(2) Successful completion of a Periodic Verification the Initial Efficacy Test must be repeated for all challenge
Test is demonstrated by: loads. The Initial Efficacy Test must also meet the

(a) a 6-log kill of test microorganisms or requirements of this Section.
indicator microorganism spores as provided in Subsection c. Composition of challenge loads
11, Part 1, L.1.a; or (1) For treatment units designed to treat all types of
(b) a minimum 3-log kill of indicator infectious wastes, all three types of challenge loads must be
microorganism spores that have been correlated with a 6-lagsed in conducting the Initial Efficacy Test. The three (3)
kill of test microorganism; or types of challenge loads represent infectious waste with a
(c) an alternate method submitted to andhigh moisture content, low moisture content and high
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organic content. The quantity of each challenge load must 3. Periodic Verification Test(s)

equal 100% of the maximum capacity of the treatment unit. a. The effectiveness of the treatment unit shall be
Each challenge load must consist of a minimum 5% (byerified by conducting Periodic Verification Test(s) which
weight) of each of the following categories: blood/brothmust be carried out in accordance with this Subsection.
cultures, fibers, metals, sharps, plastics, pathological waste, b. Periodic Verification Test(s) must be conducted
glass, non-woven fibers, and bottles of liquids. Table C ofuarterly or more frequently if required by the permit or
Appendix A contains the moisture and organic contentecommended by the manufacturer.

requirements that must be met in each type of challenge c. The manufacturer, owner, or operator of a treatment
load. unit must perform Periodic Verification Test(s) that satisfy at

(2) For treatment units designed to treat selecteast one (1) of the following:
categories of infectious waste (e. g., sharps treatment unit), (1) Passing the Initial Efficacy Test by using option
modification in the composition of the challenge load(s) mayl, 2 or 3 of appendix A of this part (whichever is applicable).
be used if approved by the Department in writing. The three challenge loads described in Appendix A, Table C,

d. The Initial Efficacy Test must be conducted under thalo not need to be used. The test microorganism or indicator
same operating conditions under which the treatment uniicroorganisms must be placed in a representative load in
operates on a day-to-day basis. The feed rate for theccordance with Subsection 11, Part 1, L.2.e.(1). For
treatment unit must remain constant throughout the Initiabxample, an autoclave may use option 3 (e. g., demonstrate
Efficacy Test. This feed rate must never be exceeded durirg a minimum the destruction of one millioBacillus
the operation of the treatment unit. stearothermophiluspores) to meet the Periodic Verification

e. The Initial Efficacy Test must be performed so that: Test requirement. In the case of an incinerator a stainless

(1) Each container of the test microorganisms andsteel pipe with threaded ends and removable caps lined with
or indicator microorganism spores is placed in the load t@eramic insulation may be used to contain a glass culture vial
simulate the worst case scenario (i. e., that part of load thatvugth a Bacillus subtilisspores strip. The pipe with the spore
the most difficult to treat). For example, the worst casestrips may be placed in the load of infectious waste for the
scenario for an autoclave would be to place the container(8eriodic Verification Test. After the treatment, the pipe with
of test microorganisms and/or indicator microorganismthe spore strips may be recovered and the spores may be
spores within a sharps container that must in turn beultured to assess whether, at a minimum, one million spores
deposited in a plastic biohazard bag that is then locatddave been destroyed to meet the Periodic Verification Test(s)
centrally within the challenge loads. requirement.

(2) Test microorganisms and/or indicator (2) Correlating the log kill (L) of the test
microorganisms must be cultured and enumerated imicroorganisms in the Initial Efficacy Test to an equivalent
accordance with instructions provided by the supplier ofog kill (T) of indicator microorganism spores in accordance
microorganisms and Standard Methods for the Examinatiowith Appendix B. The equivalent log kill (T) of indicator
of Water and Wastewater. microorganism spores must be used for all subsequent

f. A Document of Initial Efficacy Test must be retained Periodic Verification Tests. The correlation must be done
in the treatment facility, and made available during normaWith three challenge loads identified in Table C of Appendix
business hours for inspection and photocopying by al (See Subsection 11, Part 1, L.3.d below for further
authorized representative of the Department. The Documengquirements).
of Initial Efficacy Test must include at the minimum: (3) Submitting to and obtaining written approval by

(1) A detailed description of the test proceduresthe Department for a procedure that is equivalent to
used, including all test data generated, with descriptions dubsection 11, Part 1, L.3.c.(1) and (2). Examples of
data handling, and interpretation of final test results. alternatives include, but are not limited to, use of another

(2) A detailed description and verification of the indicator microorganism, or measurement of disinfectant
operating parameters (e. g., temperature, pressure, retentiomncentrations in the treated residue. For incinerators only,
times, chemical concentrations, irradiation dose, and feedn example of an alternative is visually inspecting the ash
rates). from each load of treated infectious waste to ensure that all

(3) A description of quality assurance/quality infectious waste within the load is completely combusted.
control procedures and practices for the culture, storage afithe approval of an alternative by the Department may
preparation of test and/or indicator microorganismsrequire more frequent testing and/or monitoring of the
(including, but not limited to, organism history, source, stockreatment unit.
culture maintenance, and enumeration procedures). The d. If correlation is being used for the Periodic
purity of the test microorganisms and/or indicatorVerification Test, (i. e., the correlation of log kill (L) of the
microorganism spores must be certified by a commercial dest microorganisms with equivalent log kill (T) of the
clinical laboratory. indicator microorganism spores) the following procedures
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apply: with the requirements of subsection h below.

(1) At a minimum, an initial population of one g. A Document of Correlating Periodic Verification
million indicator microorganism spores per gram of wastdDemonstration must be prepared by and retained for at least
solids in each challenge load must be used. three (3) years at the treatment facility during normal

(2) The fraction of surviving indicator business hours for inspection by the Department. The
microorganism spores that correlates to a log kill (L) of sixDocument of Periodic Verification Demonstration must
(6) for each test microorganism must be used for futurénclude, at a minimum:

Periodic Verification Test(s). [For example, if a log kill (L) (1) A detailed description of the test procedures
of four (4) for the indicator microorganism spores per granused and the correlation between the log kill (L) of the test
of waste solids is achieved during this demonstration, then microorganisms and the equivalent log kill (T) of the
population of 10,000 of indicator microorganism sporesindicator microorganism spores. An evaluation of the test
must be used in future Periodic Verification Test(s).]Jresults must include all test data generated, a description of
Challenge loads described in Appendix A, Table C, do notlata handling, and a presentation and interpretation of test
need to be used. The test microorganism or indicataresults.

microorganism spores must be placed in a representative (2) A detailed description and verification of the
load in accordance with Subsection 11, Part 1, L.2.e.(1). operating parameters (e. g., temperature, pressure, retention

(3) An equivalent log kill (T) of at least three (3) for times, chemical concentrations, irradiation dose, and feed
the indicator microorganism spores must be achieved tmates).
ensure that all test microorganisms are destroyed. (3) A description of quality assurance/quality

(4) Test microorganisms and/or indicator control procedures and practices for the culture, storage and
microorganism spores must be cultured and enumerated preparation of test and/or indicator microorganisms
accordance with instructions provided by the supplier of th€including, but not limited to, organism history, source, stock
microorganisms and Standard Methods for the Examinationulture maintenance, and enumeration procedures). The
of Water and Wastewater. purity of the test microorganisms and/or indicator

(5) The Periodic Verification Test and Initial microorganism spores must be certified by a commercial or
Efficacy Test may be run concurrently to verify the clinical laboratory.
correlation. h. Records of Periodic Verification Test(s) must be

e. If a load of infectious waste fails a Periodic prepared and retained for at least three (3) years at the
Verification Test, the Periodic Verification Test(s) must betreatment facility, and made available at the treatment
repeated. The operator shall implement the qualityfacility during normal business hours for inspection by the
assurance program and contact the manufacturer. Department. These records will include, at the minimum:

applicable, identify and correct the exact problem(s) until the (1) The date(s) on which the Periodic Verification
unit can eliminate the infectious potential of the infectiousTest(s) were performed.
waste. If the operating parameters are altered another Initial (2) Operating parameters (e. g., temperature,

Efficacy Test must be performed to demonstrate theressure, retention times, chemical concentrations,
effectiveness of the unit and, if applicable, another Periodiaradiation dose and feed rates).

Verification Test correlation, pursuant to Subsection 11, Part (3) Test protocols.

1, L.3.c must be repeated. Loads of infectious waste that (4) Evaluation of test results.

were processed prior to receiving the results showing a (5) The name(s), date, signature(s) and title(s) of
failure of Periodic Verification Test are considered treatedperson(s) conducting the Periodic Verification Test(s).

A second Periodic Verification Test must be run immediately (i) Periodic Verification Test(s) must be conducted

after the first Periodic Verification Test indicates failure.under the same operating conditions under which the
The second Periodic Verification Test is to determinetreatment unit operates on day-to-day basis. The feed rate
whether or not the treatment unit is eliminating the infectiousor the treatment unit is the maximum feed rate at which the
potential of the waste. After the second Periodic Verificatiorunit operates on day-to-day basis. The feed rate must remain
Test shows a failure of the treatment unit, any wasteonstant throughout the Periodic Verification Test(s). This
processed after the first detection of failure is considerefeed rate must never be exceeded during the operation of the
infectious waste and must be managed accordingly. treatment unit.

f. Results of the Periodic Verification Test(s) must be
received, verified and made available for inspection by th&l. TRANSPORTATION
Department within 2 weeks of when the test was conducted.
When a Periodic Verification Test is used to confirm theAll transporters of infectious waste must be in compliance
failure of a treatment unit, the results of the Periodiowith all applicable federal and state regulations and codes.
Verification Test(s) must be made available in accordance 1. Temperature Control and Storage Period
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recognizable from a distance of 25 feet.
The transporter must deliver infectious waste to a disposal 3. Management of Spills of Infectious Waste
facility within 15 days from collection from the generation a. Spill containment and cleanup kit.
facility.
a. Infectious waste shall be transported in a manner tha&ll infectious waste transportation vehicles are required to

(1) Affords protection from vectors, rain and wind, keep within the vehicle the containment and cleanup kit

(2) Prevents the spread of infectious agents, specified in the permit. The vehicle shall be equipped with a

(3) Does not provide a breeding place or foodwritten plan, approved by the Department, that provides the
source for vectors, and means of decontamination of a release of infectious waste

(4) Prevents leakage of waste from the storage bagshile transporting the waste to the treatment or disposal site
or other containers. or while handling the waste at the site. The driver shall be

b. Infectious waste shall be transported to off-siterained by the employer to implement this plan.
processing or disposal facilities in a manner consistent with  b. As required in 7 Del. GChapter 60, the Department
Seection-11Part1-G-dhese regulations. is to be notified immediately of all spills.

c. Motor Vehicles for transporting infectious waste shall 4. Loading and Unloading
be—{4}noncompaction type vehicles.

{a) Surfaces of vehicles that have been in direcPersons manually loading or unloading containers of
physical contact with infectious waste, because of a leak iniafectious waste on or from transport vehicles shall be
container or because of some other reason, shall beguired—to wear protective gloves or clothing, as
decontaminated as soon as possible after unloadingppropriate.

Surfaces of vehicles that have not been in direct physical
contact with infectious waste shall be decontaminate®. STERILIZATION
weekly.

2. Packaging, Labeling and Placards 1. Application

a. No person shall transport or receive for transport any
infectious waste that is not packaged and labeled in accoithe requirements of this part apply to all persons that steam
with these regulations. sterilize infectious waste.

b. Any vehicle holding infectious waste in transport 2. Performance Standards
shall have a warning sign in bold letters, a minimum of 4
inches in height and in a color that contrasts the color of thall persons that steam sterilize infectious waste shall
vehicle, that indicates the cargo is infectious waste. maintain the following level of operational performance at

c¢. Vehicle access door labeling: all times:

(1) Transporters in interstate commerce must a. Operational temperature and detention.
comply with one of the following labeling options:

(a) The access doors to the cargo area of th&Vhenever infectious wastes are treated in a steam sterilizer,
vehicle must meet the requirement for intrastate transporteedl the waste shall be subjected to a temperature of not less
of infectious waste, as described-inparagraph-—11tM-2.c.(2)han 250 degrees Fahrenheit for 90 minutes at 15 pounds per
Section N.2.c.(2) of this part; or square inch of gauge pressure or not less than 272 degrees

(b) The access doors to the cargo area of th&ahrenheit for 45 minutes at 27 pounds per square inch of
vehicle must comply with the labeling requirements of thegauge pressure. Other combinations of operational
state of origin of the infectious waste or the labelingtemperatures, pressure and time may be used if the installed
requirements of the state of destination of the infectiougquipment has been proved to achieve a reliable and
waste. Examples of the labeling must be submitted to antcbmplete kill of all microorganisms in waste at capacity.
approved by the Department prior to transport of theComplete and thorough testing shall be fully documented,

infectious waste through Delaware. including tests of the capacity of kill B. stearothermophilus.
(2) Transporters in intrastate commerce: The  b. Operational controls and records.
access doors to the cargo area of the vehicle must bear a sign (1) Each package of waste to be steam sterilized

with the words INFECTIOUS WASTE in bold, four inch shall have autoclave tape attached that will indicate if the
letters. Such sign must be easily readable from a distance sterilization temperature has been reached and waste will not
25feet. The access doors to the cargo area of the vehidbe considered satisfactorily sterilized if the indicator fails to
must additionally bear a sign with the universal biologicalindicate that the temperature was reached during the process.
hazard symbol with minimum symbol dimension of six (2) Steam sterilization units shall be evaluated for
inches, and with the word BIOHAZARD in bold letters at effectiveness with spores of B. stearothermophilus no less
least one inch in height. The symbol must be easilfhan once every 40 hours of operation or once per month,
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whichever is more often. managementfaciityshal-send-a—copy—ef-theferm—o the

(3) A log shall be kept at each sterilization unit thatgererator—YJpen—ultimate—disposal—the—infectious—waste
is complete for the proceeding three year period. The lograragementfacilityshall-send-a—sigred-and-dated-copy of
shall record the date, time, temperature, pressure, type dieformto-the Department

waste, type of container(s), closure on container(s), pattern 3. The operator of an infectious waste management
of loading, water content, operator of each usage; the typcility may accept custody of infectious waste only if the
and approximate amount of waste treated; the postwaste is accompanied by a manifest which complies with the
sterilization reading of the temperature sensitive tape; theequirements of Section P of this pake-subseetianUpon
dates and results of calibration; and the results ofccepting the waste, the operator of the infectious waste
effectiveness testing with B. stearothermophilus management facility shall sign and date the manifest, give
(4) Infectious waste shall not be compacted orone copy to the transporter, and keep the remaining three
subjected to violent mechanical stress before sterilizatiorgopies—After-the-waste-has-beentreated-ordispesed of in
however, after it is fully sterilized it may be compacted in aaccerdance—with-the—requirements—of-thesection; The

closed container. operator shall:
3. Compliance with Other Parts of these Regulations a. Sign and date the remaining three copies of the
manifest certifying that the waste—has—been—seo—treated or
In general, sterilizer facilities shall comply with all other dispesed—ef,will be treated and/or handled in accordance
parts of these regulations. The site of the sterilizer facility isvith all applicable regulations and facility permits.
a storage facility and must comply with those regulationswWhen multiple consignments are received and disposed as a
Spills or the opening in an emergency of any infectioudatch, a cover letter with a list of manifest nhumbers, date
waste package, shall comply with the regulations pertainingeceived, date rendered non-infectious, certification of
to spills. disposal, signature and date may be substituted for
4. Off-Site Operations individual certification on each manifest. The cover letter
must be mailed to the State with manifests attached. The
Any person who operates off-site faciliies for thegenerator copy of these manifests may use a date and
sterilization of infectious waste shall operate those facilitiesignature stamp in lieu of original signature.
in compliance with a plan approved by the Department. The b. Send one copy of the manifest to the generator no
plan shall address in detail practices, procedures ardter than fifteen calendar days from the date on which the
precautions in the unloading, preparation and sterilizewaste was treated or disposed of;

loading of the waste. c. Send one copy of the manifest to the Department; and
d. Keep the remaining copy.
P. MANIFEST REQUIREMENTS 4. Any generator of infectious waste who does not

receive a copy of the manifest signed by the operator of the

1. A generator of infectious waste shall complete &anfectious waste management facility within fifteen calendar
manifest before shipping, or causing the shipment ofdays of the date of shipment shall immediately contact the
infectious waste off site. The manifest shall consist of dransporter and the facility to determine the status of the
multicopy form provided by the Department or equivalentshipment. If, within twenty days of the date of shipment, the
approved in writing by the Department. generator still has not received a signed copy of the manifest

2. No person shall accept custody of infectious wasté&om the infectious waste management facility, the generator
unless the waste is packaged in accordance with thehall notify the Department in writing. The notification shall
requirements of-Seetion14+Partd, Gection H of this part include a legible copy of the manifest as signed by the
and is accompanied by a properly completed manifest whichenerator and transporter, a description of the efforts made
complies with the requirements of Section P of this.ghis by the generator to locate the shipment, and the results of
sabseetion Upon accepting custody of infectious waste, thethose efforts.
transporter shall sign and date the manifest. After the 5. Copies of the manifest shall be retained by all parties
manifest has been signed and dated by both the generafor at least three years.
and the transporter, the generator shall retain one copy of the 6. Each generator of infectious waste shall submit an
form. The transporter shall keep the remaining four copieannual report on a form provided by the Department,
until the waste is delivered to the infectious waste facility. summarizing the information from all manifests completed

Upon—accepting—ecustedy—of the—infectious—waste; thaluring the preceding calendar year. This report shall be
infectious-waste-managementfacility-shall-sigh-and-date theubmitted to the Department within ninety days after the end
manifest—Afterthe-manifest-has-been-sighed-and-dated loy the calendar year. The information contained in the report
the—infectious—waste—management—facility—the—transporteshall include, but not be limited to, the following:

shalretain—a—copy—of-theform—and-the—infectous—waste a. A description of infectious waste generated and
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transported off site for treatment and disposal,; minutes after introducing the container of test
b. The total weight of infectious waste generated andnicroorganism into the treatment unit. The container of test
transported off site for treatment and disposal,; microorganisms and the challenge loads must be processed
¢. The names and addresses of persons engaged by tbgether without the physical and/or chemical agents
generator to transport infectious waste off site; designed to kill the test microorganisms. For example, in
d. The names and locations of the infectious wastéreatment units that use chemical disinfectant(s), an equal
management facilities with which the generator contractedolume of liquid (e. g., sterile saline solution (0.9%, volume/
for the treatment and/or disposal of infectious waste. volume), phosphate buffer solution, or tap water) must be
7. Each transporter of infectious waste shall submit asubstituted in place of the chemical disinfectant(s).
annual report on a form provided by the Department, (4) Obtain at least five (5) representative grab samples
summarizing the information from all manifests completedfrom the processed residue of each challenge load in
during the preceding calendar year. This report shall baccordance with Test Methods for Evaluating Solid Waste
submitted to the Department within ninety days after the en®hysical/Chemical Methods (SW-846). The number of
of the calendar year. The information contained in the repostiable test microorganisms in each grab sample must be

shall include, but not be limited to the following: determined in accordance with applicable manufacturer's
a. A description of infectious waste transported off site‘ecommendations and Standard Methods for the
for treatment and disposal, Examination of Water and Wastewater.
b. The total weight of infectious waste transported off  (5) Calculate the effect of dilution for the treatment unit
site for treatment and disposal; as follows:
c. The names and addresses of generators contracting
with the transporter to transport infectious waste off site. SA = Log N)A - LogN1A: where Log N1A 36

d. The names and locations of the infectious waste
management facilities where the transporter deposited thghere:SA is the log of the number of viable test
infectious waste for treatment and /or disposal. microorganisms (CFU/gram of waste solids) that were not

recovered after processing challenge load Type A.
SECTION 11, PART 1

NgA is the number of viable test microorganisms (CFU/gram

of waste solids) introduced into the treatment unit for
challenge load Type A.

APPENDIX A

Initial Efficacy Test Procedures

N1A is the number of viable test microorganisms (CFU/

The manufacturer, owner, or operator of an infectious waslgram of waste solids) remaining in the processed residue for
treatment unit must carry out an Initial Efficacy Test bychallenge load Type A.

using Option 1, 2, or, 3 below, as appropriate for the type of

unit, or other procedures, if approved in advance by thgt | g N1A is less than 6, then the number of viable test

Department. microorganisms introduced into the treatment unit must be
increased and steps (1) through (6) in Phase 1 must be
repeated until LogN1A is 2 6. ] is the inoculum size for
challenge load Type A in Phase 2 below.

(6) Repeat steps (1) through (5) in Phase 1 for challenge
oads of infectious waste for Type B and C identified in
Sable C of this Appendix to determine the effect of dilution
(SB and SC respectively).

b. Phase 2: Determining the log kill of each test
microorganism in each challenge load (Type A through C)
flentified in Table C of this Appendix.

(2) Process each test microorganism in separate (1) Using the inoculum size gA) determined in Phase
runs through the treatment unit. Prior to each run, determinje above, repeat Phase 1 steps (1) through (5) under the same

the number of viable test microorganisms in each containe?,pe""_tlng parameter;, except _that the ph_yS|caI af‘d’or
in accordance  with applicable manufacturer‘sChem'Cal agents designed to kill the test microorganisms

recommendations and Standard Methods for th&"USt be used. . .
Examination of Water and Wastewater (2) Calculate the effectiveness of the treatment unit by

(3) Process each challenge load within thirty (30)subtracting the log of viable cells after the treatment from the

1. Option 1

This option consists of two (2) Phases:
a. Phase 1: Determining the dilution of each tesj
microorganism from the treatment unit for each challeng
load (Types A through C) identified in Table C of this
Appendix.
(1) Prepare and sterilize by autoclaving two (2)
challenge loads of Type A as identified in Table C. Reserv
one challenge load for Phase 2.
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log of the viable cells introduced into the treatment unit agCFU/gram of waste solids) remaining in the treated residue

inoculum, as follows: for challenge load Type A.
e. Repeat steps a through d in this option for challenge
LA =Log NgA - SA-Log N2A 36 loads Types B and C identified in Table C of this Appendix

to determine the effectiveness of the treatment unit (LB and
where:LA is the log kill of the test microorganisms (CFU/LC respectively).
gram of waste solids) after treatment in the challenge load
Type A. 3. Option 3:
a. Place one microbiological indicator assay containing
NoA is the number of viable test microorganisms (CFU/granfit least one million spores of one of the indicator
of waste solids) introduced into the treatment unit as th&lcroorganisms listed in Table B of this Appendix, in a

inoculum for challenge load Type A as determined in Phas&€aled container that remains intact during treatment. The
1 above. inside diameter of the container must be no larger than

required to contain the assay vial(s).

SA is the log of the number of viable test microorganisms _ D- Place the container of the indicator microorganisms
(CFUIgram of waste solids) that were not recovered aftefithin @ Type A challenge load as identified in Table C of
processing challenge load Type A in Phase 1 above. this Appendix.
c. Process the load.

N2A is the log of the number of viable test microorganisms - Calculate the effectiveness of the treatment unit by
(CFU/gram of waste solids) remaining in the treated residugUPtracting the log of viable cells after treatment from log of
for challenge load Type A. viable cells introduced into the treatment unit as inoculum,

(3) Repeat steps (1) and (2) in Phase 2 for challeng®s follows:
loads Types B and C identified in Table C of this Appendix
to determine the effectiveness of the treatment unit (LB and LA = L0g No - Log N2A%%

LC respectively).
where:LA is the log kill of the test microorganisms (CFU/

2. Option 2: gram of waste solids) after treatment in challenge load Type

a. Place one microbiological indicator assay containing-
one of the test microorganisms at numbers greater than one
million in a sealed container that remains intact during thég is the number of viable indicator microorganisms (CFU/
treatment. The inside diameter of the container must be rgram of waste solids) introduced into the treatment unit as
larger than required to contain the assay vial(s). The vial(ghe inoculum.
must contain the test microorganisms.

b. Place the container of test microorganisms within @&2A is the log of the number of viable test microorganisms
Type A challenge load as identified in Table C of this(CFU/gram of waste solids) remaining in the treated residue
Appendix. for challenge load Type A.

c. Process the load. e. Repeat steps a through d in this option for challenge

d. Calculate the effectiveness of the treatment unit byoads Types B and C identified in Table C of this Appendix
subtracting the log of viable cells after treatment from log oto determine the effectiveness of the treatment unit (LB and
viable cells introduced into the treatment unit as inoculuml.C, respectively).
as follows:

APPENDIX A: TABLES
LA = Log Ng - Log N2A3 6
TABLE A: Test Microorganisms
where:LA is the log kill of the test microorganisms (CFU/  a. Staphylococcus aureus (ATCC 6538)

gram of waste solids) after treatment in the challenge load b. Pseudomonas aeruginosa (ATCC 15442)
Type A. c. Candida albicans (ATCC 18804)

d. Trichophyton mentagrophytes (ATCC 9533)
No is the number of viable test microorganisms (CFU/gram €. MS-2 Bacteriophage (ATCC 15597-B1)
of waste solids) introduced into the treatment unit as the - Mycobacterium smegmatis (ATCC 14468)
inoculum.

N2A is the log of the number of viable test microorganisms/ABLE B: Indicator Microorganisms
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a. Bacillus subtilis (ATCC 19659)

b. Bacillus stearothermophilus (ATCC 7953) N2A is the number of viable indicator microorganisms
¢. Bacillus pumilus (ATCC 27142) (CFU/gram of waste solids) remaining after treatment in
challenge load Type A.
TABLE C: Challenge Loads 5. Repeat steps 1 through 4 for challenge loads Types B

and C identified in Table C of Appendix A to determine the
This Table identifies the three types of challenge loads oforrelation between the log kill of the test microorganisms
infectious waste that must be used as a part of Initighnd equivalent kill of the indicator microorganism spores

Efficacy Test and Periodic Verification Test(s). (LB and LC, respectively).
COMPOSITION OF CHALLENGE LOADS % (w/w) SECTION 11: SPECIAL WASTES MANAGEMENT
Type A B C Part 2 - Municipal Solid Waste Ash
Moisture  £5 350 -
Organic - - 370 A. GENERAL PROVISIONS
1. Municipal solid waste (MSW) ash is considered a
APPENDIX B hazardous waste, as defined in the Delaware Regulations
Governing Hazardous Waste (DRGHW), unless the
Correlating Periodic Verification Procedures generator of the ash can demonstrate that the ash is not a

hazardous waste. In order to make such a demonstration, the
1. Use a certified microbiological indicator assay owner or operator of the generating facility must show that
containing the test microorganisms and indicatorthe ash does not exhibit the Toxicity Characteristic (TC) as
microorganism spores. described in DRGHW, 8§261.24. Any person desiring to
2. Place the test microorganisms and indicatomake such a demonstration shall develop and implement a
microorganism spores into sealed containers that remasampling and analysis plan designed to provide reliable
intact during treatment. information on the chemical properties of the ash. The plan
3. Place a container of the test microorganisms andhall be submitted to the Solid Waste Management Branch as
indicator microorganism spores in each challenge load (a& part of the facility's application for a Solid Waste Facility
described in Appendix A, Table C) to simulate the worstpermit. The facility will not be permitted to operate until the
case scenario (i. e., that part of load that is the most difficuDepartment has approved the plan.
to treat). For example, the worst case scenario for an 2. The sampling and analysis plan shall include the
autoclave would be to place the container of tesfollowing:
microorganisms and indicator microorganism spores within  a. A detailed description of the sampling protocol (how
a sharp container that must in turn be deposited in a plastésd where samples will be collected, how many samples will
biohazard bag that is then located centrally within thebe collected, how samples will be composited, how samples
treatment unit. will be handled and stored, etc.)
4. Determine the effectiveness of the treatment unit by  b. A description of the analyses that will be performed
calculating the log kill (L) of the test microorganisms in on the samples.
accordance with Option 2 of Appendix A. The equivalent  c. A description of the procedures that will be used to
kill (T) of the indicator microorganism spores is calculatedensure the quality of the sampling and analysis data.
by subtracting the log of viable cells after treatment fromthe 3. The owner or operator of a facility in Delaware
log of viable cells introduced into the treatment unit asdesiring to process MSW ash generated in another state must

inoculum as follows: first receive written approval from the Department to accept
MSW ash from that generator. To receive such an approval a
TA = Log Ng - Log N2A3 3 person must:

a. Demonstrate, to the Department's satisfaction, that the
where:TA is the equivalent log kill of the viable indicator ash does not exceed the levels specified in the TC; and

microorganisms (CFU/gram of waste solids) after treatment b. Develop, and receive Department approval of, a plan
in the challenge load Type A. for sampling and analysis of the incoming MSW ash.

N is the number of viable indicator microorganism spore$. SAMPLING . _ .

(CFUIgram of waste solids) introduced into the treatment 1: This subsection describes the minimum amount of

unit as the inoculum (36). sampling that the Department deems appropriate for MSW
ash generated by facilities that meet the following two
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assumptions: e. For an initial waste characterization, collect samples
a. The waste feed prior to incineration is not segregatedach day for a minimum of one week's operation (i.e.,
by type of generator, and fourteen composite samples).
b. The ash generated is not separated by size during
storage or disposal. C. ANALYSIS
1. Each composite sample shall be tested, using Method
If either of these two assumptions is not valid, then a facility1311 [Toxicity Characteristic Leaching Procedure (TCLP)],
specific sampling and analysis program shall be designed tand the results analyzed, to determine whether the ash passes
knowledgeable personnel and shall be implemented aftar fails the TC as defined in the DRGHW, §261.24.
receiving Department approval. 2. All testing shall be performed following the specific
2. The sampling strategy shall be sufficient to enable therocedures described in "Test Methods for Evaluating Solid
facility owner or operator to assess the properties of the asiaste" (SW-846).
and to ascertain its variability over time. 3. The testing shall be performed by an independent
3. The sampling strategy shall provide for reassessmetdboratory.
of the ash at least quarterly, in accordance with a 4. In lieu of TCLP, testing for total concentration of
Department-approved schedule. In determining how oftenonstituents (i.e., the contaminants listed in DRGHW,
to recharacterize the ash, the generator shall consider &P61.24, Table 1) may be performed. If no constituent is
facility-specific and external factors that could cause the aspresent at a concentration exceeding the TC regulatory limit,
properties to vary. These factors include: the waste may be considered non-hazardous. However, if
a. Changes in the composition of the waste (e.g., newhe concentration of any constituent exceeds the TC
types of industries moving into the area, institution ofregulatory limit, TCLP must be performed to determine
recycling programs in the collection area, seasonal chang&gether the waste is hazardous.

affecting population or waste composition). 5. If it has been demonstrated that none of the organic
b. Changes in plant design (e.g., addition of dryconstituents listed in DRGHW, 8§261.24, Table 1, is present
scrubber, addition of quench tank). in the ash at a detectable level, the ash need not be routinely

c. Significant changes in plant operating conditionstested for the organics.
(e.g., increase in combustion time or temperature, change in

lime utilization rate). D. QUALITY ASSURANCE AND QUALITY CONTROL
4. The sampling strategy shall include the following
steps: The sampling and analysis plan shall include:

a. Determine the most convenient location for sampling. 1. A detailed description of the steps that will be taken
In situations where the sampling can be conducted eithéo ensure quality control, and
from transport vehicles or from the waste conveyance 2. A provision for appointing a knowledgeable person to
device, the Department recommends sampling from theversee the sampling and analysis program to ensure that all
transport vehicle (i.e. dump truck, barge). procedures are followed.

b. Construct a sampling device (trough, bucket, shovel,
thief, etc.) to be used to gather a grab sample of the entie DATA EVALUATION
depth of the hopper, pile, or truck load, or the entire width of
the belt conveyor, drag chain flight, or vibrating conveyor. The following approach shall be used in evaluating the
ASTM standards for sampling unconsolidated wastalata to determine whether the ash passes or fails the TC (see
materials from trucks may be used for guidance if the ash BW-846, Chapter Nine, Tables 9-1 and 9-2 for statistical
to be sampled from trucks. formulas to use in making the calculations):

c. If a conveyor is to be the sample location, collect the 1. Determine the mean TC concentration (x) of the
entire width of the conveyor at a fixed point each hour foffourteen eight-hour composite samples for each regulated
eight (8) hours. If trucks are to be sampled, randomly seleanalyte (equation 2a of Table 9-1).
eight trucks to sample during the eight-hour period. In 2. Determine the standard deviation(s) of the data
certain situations, where fewer than eight truckloads aremployed to calculate the mean (i.e., the individual
generated, a different schedule may be necessary (e.g., l&essnposite results) (equation 3a and 4 of Table 9-1).
than one truck per hour). Composite all samples for the 3. Determine the upper bound of the 90 percent (one-
period into an eight-hour composite. Containerize, labelsided) confidence interval for the mean for each analyte
and set aside for further processing. (equation 6 of Table 9-1).

d. Collect a second eight-hour composite during the 4. If the upper bound of the interval is below the
course of the work day. The second composite should bapplicable regulatory threshold for all analytes listed in
collected during a different shift from the first composite. = DRGHW, §261.24, then the waste passes the TC. If the
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upper bound of the interval is above the applicable
regulatory threshod for any ardyte listed in DRGHW,
§261.24, hen he waste failsthe TC.

SECTION 12 SEVERABILITY

If any provision of these regulations, or the application of
any provsion of these regulations to any person or
circumstance, is held invalid, the application of such
provision to dher persons orcircumstances, and the
remainder of these regulations, shal not be affected thereby.

DiviSION OF FISH AND WILDLI FE
Statutey Authority: 7 Delaware Code,
Section 103 (7Del.C. 103)

1. TITLE OF THE REGULATIONS:

Wildlife and fresh weter fish regulatons update and
revision.

2. BRIEF SYNOPSIS OF

SUBSTANCE AND ISSUES:
The wildlife and fresh vater fish regulationslast eceived a
complete revision in 1971 and have been revised multiple
timessince then. The Division of Fish and Wildlife proposes
to delete all existing regulations and adopt entirely new ones,
based o the existing regulations with modfications. The
new regulations will add new definitions; elimi nate gunning
rig permits; establish a beaver hawesting season; reconsider
the terrapin season; eliminate limits for released game on
shooting preserves; clarify the imits on havesting deer and
the issuance of quality deer tags; permit the use of bait for
hunting deer, revise rdes fr using sate wildlife areas to
prohibit target shooting, establish limits for harseback and
traill bike riding; prohibit nailed tree stands, clarify the
training of days, and review the use of motor vehicles, limit
deer drives; establish a rew section t limit the sale and/or
possession of certain norgame wildlife andprohibit the sale
of bear parts and other exotic animds if such sae is
prohibited in the place of origin; redefine the limit on
squirrels and rabbits at four; establish rules for falconry; and
consider aher technical changes recommended by the puldic
in readopting the exsting regulations.

3. POSSIBLETERMS OF THE AGENCY ACTION:
The prosed regilations will be dfective until modfied by
future regulatory action. They are likely to serve asa basic
framework of law for at kast ten years.

4. STATUTORY BASIS OR LEGAL AUTHORITY
TO ACT: Title 7, Chapter 1, Section 103.

5. LIST OF OTHER REGULATIONS THAT MAY
BE IMPACTED OR AFFECTED BY THE PROPOSA.:
None

THE SUBHCT,

6. NOTICE OF PUB.IC COMMENT:
This adion is noted in Start Action Naice 98-26, approwed
on Cctober 14, 1998B. A preliminary draft of the proposed
regulations will be available by October 2. A workshop to
receive puldic input to the draft regulations will be held on
Tuesday, November 10, 1998, 7:30 p.m. at the auditorium of
the Richardson and Robkins Building, 89 Kings Highway,
Dover. Written comments may be submitted before the
workshop o until November 12 A public hearing to
consider revised draft regulations will be held on Tuesday,
Decembe 29, 1998 7:30 p.m a the audtorium of the
Richardson and Robhbins Building, 89 Kings Highway,
Dover. Written comments on the revised draft regulations
will be received until January 30, 1999.

7. PREPARED BY:
H. Lloyd Alexander, J., 302739-897 or FAX 739-615/.
Division of Fish and Wildlife, Wildlife Section, 89 Kings
Highway, Dover, DE 19901.

The materia in this document will serve & the basis for
developing revised widlife and freshwater fish regulations.
The Existing reguations serve as the core material for this
draft. A number of changes are included in the draft
including:

New ard revised definitions

Beaver harvesting season

Limits on harvesting tarapn

Revise limit for rdeased game on shooting preserves
Clarify the imits ard tags for deer hurting

Permt the wse of kait for deer huriing

* Revisetherulesfor gate wildlife areas —prohibit target
shooting; limit horseback and trail bike riding; prohbit the
use d naled tree stands; clarify thetraining of dogs; clarify
the use of motor vehicles; limit deer“drives’

e Establish a new section to limit the sale andor
possesdon of rare non@me wildlife and the sale of wildlife
pats

»  Establish rulesfor falconry

« Corsider technical changes suggested by the pulic.

A public workshopto review thes proposed regulations was
hdd on Tuesday, Novemler 10, a& 7:30 pm. in the
Richardson and Robhins Building, 89 Kings Highway,
Dover, DE. A puHic hearing on e regulations will be held
at the sameplace and time on December 29, 1998. Public
paticipation is welcome and ercouraged. Written
commens were accepted urtii November 12 for the
worksh@ and January 30, 1999 for the hearing. Brief ora
commerts on he regilations will also be acepted at he
January 26, 1999 Advisory Courtil on Gameand Fish
meeting.

* PLEASE NOTE THAT DUE TO THE NUMEROUS CHANGES
IN THE FOLLOWING REGULATION SIT WAS NOT POSSSIBLE
TO REFLECT THE ADDITIONS AND DELETIONS THROUGH
FORMATING. THEREFORE THE DEPARTM ENT OF NATURAL
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RESOURCES REQUESTED THAT  THIS  PROPOSED 12. A muzzleloading rifle shall be considered “loaded”
REGULATION BE TREATED AS A COMPLETE REVISION OF if the powder and ball, bullet or shot is loaded in the bore. A
THE EXISTING REGULATION . FOR MORE INFORMATION muzzleloading rifle shall not be considered loaded if the cap,
CONTACT THE DIVISION OF FISH AND WILDLIFE . primer, or priming powder (in a flintlock) is removed and the

striking mechanism or nipple used to ignite the cap, primer
GOVERNING FISHING AND HUNTING IN THE STATE  or priming powder is removed.

OF DELAWARE 13. "Longbow" shall mean a straight limb, reflex,
recurve or compound bow. All crossbows or variations
Drafted October, 1998 thereof and mechanical holding and releasing devices are
Revised November 13, 1998 expressly excluded from the definition.
14. “Nongame wildlife” shall mean any native animal
REGULATION WL1. DEFINITIONS species not commonly under the domestication of man,

except those species defined by statute or regulation as game

1. "Antlered deer" shall mean any deer with one or morand fish.

antlers three inches long or longer, measured from the base 15. "Possession" in addition to its ordinary meaning,

of the antler where it joins the skull to the tip of the antlerincludes the location in or about the defendant's person,

following any curve of the antler. An antlerless deer shall b@remises, belongings, vehicle or otherwise within his

defined as any deer that has no antlers or antlers less thaasonable control.

three inches in length. 16. A"refuge"is an area of the state owned or any other
2. “Baited field” shall be widely defined to include any lands designated by the Department as a refuge. A

farmfield, woodland, marsh, water body or other tract ofandowner other than the State of Delaware may request that

land where grain, salt, or crop has been placed to attracertain of their lands be designated a refuge and will be so

wildlife to be hunted. designated, with the Department's approval, if such
3. “Bait” shall mean food material, compound or designation is thought to be in the best interested of the

mixture of ingredients which wildlife is able to consume.  conservation of wildlife. Refuges shall normally be closed at
4. “Lure” shall mean any mixture of ingredients, all times to all forms of hunting, except as permitted by the

element or compound which attract wildlife, but the wildlife Director in writing for wildlife management purposes.

is unlikely to consume. 17. The term “roadway” shall include all roads and their
5. "Director" shall mean the Director or Acting Director associated rights-of-ways that are owned by the Delaware

of the Division of Fish and Wildlife of the Department. Department of Transportation, county or political
6. "Division" shall mean the Division of Fish and subdivision of the state.

Wildlife of the Department. 18. "Seasons" shall be those periods of time during
7. An “endangered species” shall be those species of thehich designated species of wildlife may be lawfully hunted

animal kingdom listed as endangered or threatened by thpursuant to the regulation of the Department. It shall be

U.S.Department of Interior; those species listed by thenlawful to hunt those species of wildlife for which a season

Delaware Natural Heritage Program ranking system as Sis designated at any time other than during that season.

S2 if susceptible to extirpation, SH and SX; and other 19. A "trout stream" is any body of water or part thereof

species listed by regulatory action. as designated by the Department upon notice of such
8. An "established blind" shall be a waterfow!| blind designation being published in at least one newspaper of

erected by a landowner on their property for the purpose afeneral circulation throughout the State at least five days in

taking migratory waterfowl or a blind erected for the purposedvance of the opening of the trout season.

of taking migratory waterfowl on another's property with the ~ 20.  "Wildlife" shall be any animal species not

consent of the landowner. commonly under the domestication of man, including but
9. An “established road” shall be a road maintained fonot limited to those animals defined by statute as game or

vehicular use by the Division and authorized by the Divisiorprotected wildlife or freshwater fish.

on wildlife area maps. 21. “Vehicle” shall include any means in or by which
10. "Fish or "to fish" shall mean to take, catch, kill orsomeone travels or something is carried or conveyed or a

reduce to possession or attempt to take, catch, kill or redueseans of conveyance or transport, whether or not propelled

to possession any freshwater fish by any means whatsoevehy its own power.
11. “Liberated game" are those animals released

pursuant to 7Del.C.585, and from captive stock or legally

imported into the State of Delaware. Such animals include

the cottontail rabbit, bobwhite quail, mallard duck, chukarFISHING

and pheasant.
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REGULATION FF3. PERMITS total length. Bass measuring less than twelve (12) inches
The Director may issue a permit, authorizing the holdemay be taken and possessed within the six (6) allowed in
thereof to fish by means of nets or other device from any gfossession while fishing on Andrews Lake.
the non-tidal waters of this State. Such permits will be
issued for fisheries research and management purposes only. Subsection D. Derby and Hearns Pond
(a) Notwithstanding the provisions of Subsection A,
REGULATION FF5. BAG LIMIT AND SEASONS Section 2, of this regulation, it shall be unlawful for any
Section 1. Closed Seasons person to have in possession while fishing on Derby Pond or
Hearns Pond any largemouth bass measuring from fifteen
There shall be no closed season, size limits of15) inches to and including eighteen (18) inches total
possession limits on any species of fish taken by hook anéngth.
line in any non-tidal waters of this State, except as (b) Not withstanding the provisions of Subsection A,

prescribed by this regulation, or otherwise by statute. Section 2, of this regulation, it shall be unlawful for any
person to have in possession while fishing on Derby Pond or
Section 2. Bass Hearns Pond more than one (1) largemouth bass of the six
(6) allowed in possession to be larger than eighteen (18)
Subsection A. Statewide limits inches. Bass measuring less than fifteen (15) inches may be

(@ It shall be unlawful for any person to have intaken and retained up to the legal possession limit while
possession at or between the place where taken and his or fishing on Derby Pond or Hearns Pond.
personal abode or temporary place of lodging more than six
(6) largemouth and/or smallmouth bass. Section 3. Trout

(b) Unless otherwise authorized in this regulation, it
shall be unlawful for any person to possess any largemouth Subsection A. Season
or smallmouth bass less than twelve (12) inches in total It shall be unlawful for any person to fish for rainbow,
length. Any bass taken which is less than the (12) inchdasrown and/or brook trout in designated trout streams during
shall be returned to the water as quickly as possible with theny period of the year, except between and including the first
least possible injury. Saturday of April and the second Saturday of March each

succeeding year.

Subsection B. Becks Pond

(a) Notwithstanding the provisions of Subsection A, Subsection B. Hours of Fishing
Section 2 of this Regulation, it shall be unlawful for any It shall be unlawful for any person to fish for rainbow,
person to have in possession while fishing on Becks Pontbrown and/or brook trout in designated trout streams on the
New Castle County, more than two (2) largemouth and/oopening day of the trout season before 7:30 a.m. and
smallmouth bass. thereafter for the remainder of the trout season between one-

(b) Notwithstanding the provisions of Subsection A, half hour after sunset and one-half hour before sunrise.
Section 2 of this regulation, it shall be unlawful for any
person to have in possession while fishing on Becks Pond, Subsection C. Possession
New Castle County, any largemouth or smallmouth bass less No person shall catch and/or have in their possession in
than fifteen (15) inches in total length. Any largemouth orany one day during the prescribed open season more than six
smallmouth bass less than fifteen 15)inches in total lengtt6) rainbow, brown and/or brook trout. On any day after a
shall be immediately returned to Becks Pond with the leagierson takes and possess their legal limit of trout, said

possible injury. person is prohibited from fishing in a designated trout stream
on the same day, unless otherwise authorized by law or
Subsection C. Andrews Lake regulation.

(&) Notwithstanding the provisions of Subsection A,
Section 2 of this regulation, it shall be unlawful for any Subsection D. Trout Stamp
person to have in possession while fishing on Andrews Lake It shall be unlawful for any person to fish in a
any largemouth bass measuring from twelve (12) inches tdesignated trout stream on or before the first Saturday in
and including fifteen (15) inches in total length. April and June 30, of the same year, and on or before the first
(b) Notwithstanding the provisions of Subsection A,Saturday in October and November 30, of the same year,
Section 2 of this regulation, it shall be unlawful for anyunless said person has in his possession a valid trout stamp,
person to have in possession, while fishing on Andrewsr, unless said person is exempted by law from having a trout
Lake, more than one (1) largemouth bass of the six (&tamp.
allowed in possession to be larger than fifteen (15) inches in
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Subsection E. Restricted Trout Stream Section 1. Non-tidal Waters

A restricted trout stream is a stream or portion of a It shall be unlawful for any person to take fish from the
stream that may be fished only with artificial flies having non-tidal waters of this State except by means of hook and
one single pointed hook, and a fly rod. There may not béne while under the immediate observation of the person
more than two flies on a line at any one time. All other kindsusing it. Carp and shad may be taken as set forth otherwise in
or methods of fishing are prohibited on any restricted trouthis regulation.
stream.

It shall be unlawful for any person to use any metallic.Section 3. Tumbleholes (Spillway pools)
wooden, plastic or rubber spinners, spoons, lures, plugs and/ It shall be unlawful to fish, by use of any seine or net,
or natural bait is forbidden on any restricted trout stream. except minnow traps with maximum dimensions of 2' x 1' x

It shall be unlawful for any person to have in hisl' or nets not larger than six feet square, within any
possession more than four (4) trout within 50 feet of anyumblehole and/or within 100 yards below a spillway of any
restricted trout stream. On the restricted trout stream onlyake, pond or impounded marsh within the State of
trout may be caught and released as long as the four (4) troDelaware. Carp may be taken by seine or net by special
possession limit is not exceeded. All trout released must beermit from the Director and under the supervision of a
returned to the water as quickly as possible with the leasepresentative of the Division.
possible injury.

Section 4. Carp
Subsection F. Closure of Trout Stream It shall be unlawful to take carp, except by the following
It shall be unlawful for any person to fish in designatedmethods: hook and line, bow and arrow, spear. Carp may be
trout streams within two weeks (14 days) of a schedulethken by seine or net from fresh water ponds and non-tidal
opening of the trout season. streams with special permission from the Director and under
the supervision of a representative of the Division.
Section 4. Striped Bass (hybrids)
It shall be unlawful for any person to have in hisSection 5. Shad
possession while fishing in the non-tidal waters of this State It shall be unlawful, except as otherwise provided by
more than two (2) striped bass (Morogaexatili§ and/or law, to take shad except by hook and line, said line is to have
striped bass hybrids_(Morongaxatilis crysop$ or any no more than two (2) lures attached Each lure may have no
striped bass or striped bass hybrid under the length of fifteemore than one (1) single pointed hook.
(15) inches measured from the tip of the snout to the tip of

the tail. Section 6. Snagging of Game Fish
a) It shall be illegal for any person to fish in the non-
Section 5. Panfish Limits tidal waters of this State with hooks (single, double or treble)

It shall be unlawful for any person to have in possessiorknowingly used to snag or otherwise catch or attempt to snag
while fishing in any state-owned non-tidal water, more tharor otherwise catch any game fish by hooking said game fish
fifty (50) panfish in aggregate to include bluegill, in any part of the anatomy other than in the mouth.
pumpkinseed, black crappie, white crappie, white perch or b) Game fish are defined as smallmouth bass,
yellow perch, provided no more than twenty-five (25) of thelargemouth bass, black or white crappie, rock bass, white
fifty (50) allowed in possession are of any one species. bass, walleye, northern pike, chain pickerel, muskellunge (or

hybrids), salmon, trout, sunfishes and white bass/striped bass

REGULATION FF6. CLOSURE OF POND DURING hybrids.

DRAWDOWNS
REGULATION FF8. ICE FISHING

It shall be unlawful for any person to fish in any pond or lake
owned by the Department when the water level in said pon8ection 1.
or lake is lowered for the purpose of aiding in the control of  a) It shall be unlawful for any person to fish more than
aquatic vegetation, the conservation of fishes, or the repair éive (5) hook and lines in non-tidal water through ice,
water control facilities provided said pond or lake is dulyprovided the number of hooks on any one line does not
posted with signs by the Division that states said pond ogxceed three.
lake is closed to fishing. b) It shall be unlawful for any person to leave any hook

and line being fished through the ice unattended.

REGULATION FF7. METHOD OF TAKE REGULATION FF9. SPEED AND WAKE OF
MOTORBOATS ON DIVISION PONDS
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It shall be unlawful for any person to operate ahunters who are permanently disabled to use crossbows,
motorized vessel, except at a slow-no wake speed on amyovided the applicant has a physician's certification that he
pond or lake owned, leased or licensed by the Division.  or she is unable to use conventional archery equipment.

Effective September 1, 1993, hunters with the following

REGULATION FF10. FISH STOCKING PRACTICES disabilities shall be eligible for crossbow permits: Full
confinement to a wheelchair; single or double amputee
Section 1. Stocking Fish Practices above the elbow, or be a double amputee below the elbow;

It shall be unlawful for any person to stock any speciepermanent physical disorder which cannot be surgically
of fish into non-tidal public waters in Delaware without the corrected and prevents the use of an arm or hand; lung

written approval of the Director. disease to the extent that forced (respiratory) expiatory
This regulation does not prohibit the stocking of privatevolume for one (1) second when measured by spirometer is
impoundments. less than one (1) liter or arterial oxygen tension (po) is less
than 60 mm/Hg on room air at rest; cardiovascular disease to

Section 2. Transportation, Possession, Sale the extent that functional limitations are classified in severity

It shall be unlawful for any person to transport,as class Il or class IV according to standards accepted by the
purchase, possess, or sell walking catfish (Cldvatsachus ~ American Heart Association.
or the white amur or grass carp (Ctenopharyngddetia)

without the written approval of the Director. Subsection B. Crossbows
Crosshows may be used in lieu of shotguns for hunting
REGULATION FF11. LAKE COMO deer during periods designated by the Department.

It shall be unlawful for any person to use or have in hisCrossbows used for deer hunting must be between 125 and
possession any live fish, as bait, while fishing in Lake Como200 pounds of pull weight, manufactured after 1980, and

Smyrna. have a mechanical safety.
HUNTING Section 5. Hunting from Boats
REGULATION WL13. METHOD OF TAKE Subsection A. Distance for Blinds
During the season for the hunting of migratory
Section 1. General waterfowl it shall be unlawful for any person to hunt any

It shall be unlawful to hunt any protected wildlife with wildlife, other than to tend traps set for wildlife lawfully
any weapon other than a bow and arrow, a shotgun not largeapped for their hides, while such person is in a boat of any
than number 10 gauge, 22 caliber rimfire pistol for takingkind that is within 1500 feet of an established blind, except
raccoons or opossums or other wildlife that is lawfullythat any person may retrieve crippled waterfowl by the use
confined in a trap, or a muzzleloading rifle with a barrelof a boat in accordance with Federal regulations; and except
length of twenty inches or more during the lawful primitive that any person may use a boat for transportation to and from
deer-hunting season; except that frogs may be taken withan established blind lawfully used by him; and except that a
hook, spear or gig and snapping turtles may be taken hyerson may hunt from a boat that is firmly secured and
spear, gig, trap or net; or as otherwise provided by law. enclosed in an established blind. Notwithstanding the

provisions of this section, any person may hunt migratory
Section 2. Gray Squirrel waterfowl within 1500 feet of an established blind, from a

Hunting gray squirrels with a 22 caliber rimfire rifle or boat, with permission of the blind owner.
muzzleloading rifle not larger than 36 caliber firing a round
projectile is permitted south of the Chesapeake and Subsection B. Gunning Rigs
Delaware Canal during that part of the gray squirrel season During the season for hunting migratory waterfowl it
which is not concurrent with the rabbit, quail or pheasanshall be unlawful for any person to hunt in the Delaware

seasons as they are described in Regulation WR17. River and Bay, on the Delaware side of the ship channel,
from the Appoquinimink River south to the Murderkill
Section 4. Bow and Arrow River, within 300 yards of the shoreline (high tide line),
without written permission of the closest adjoining

Subsection A. General landowner(s). It shall be unlawful for tender boats servicing

No person shall use or have in their possession or undgunning (layout) rigs to be further than 800 yards from the
their control, while hunting, any: Poison arrow, arrow withrig or to conduct any activity except to pick up downed birds
explosive tip, or any bow drawn, held or released byor service the rig.
mechanical means; except the Director may issue permits to It shall be unlawful to hunt from a boat, or a floating or
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fixed blind in the Little River in areas bounded on both sideset for river otter in mill ponds and streams leading into such
by State land, except as permitted in writing by the Directorponds only by underwater sets, and only by special permit.
Said permit will be issued free of charge by the Division for

Section 6. Muskrats under water sets to landowners who specify the names of
No person shall shoot muskrats at any time except witpersons who will trap their land.
written permission of the Director. (c) No person shall set or make use of long-spring or
"Stop-Loss" traps or jump traps larger than No. 1 1/2 or coil-
Section 7. Otters spring traps larger than No. 1 without first permanently

Every otter trapped in Delaware must be tagged by aattaching a metallic tag on each trap, bearing in plain English
authorized representative of the Division. All otters sold in either: 1) the words "Trapping License, Delaware", the
Delaware or shipped out of the state must be tagged imumber of the trapping license issued to the owner of the
accordance with the requirements of the Endangered Specigaps and the year of issuance; or, 2) the owner's name and
Scientific Authority, an agency of the U.S. Department ofaddress.

Interior. (d) In addition to the areas listed in paragraph (a) of this
subsection, traps described in this subsection and live traps
Section 8. Muzzleloading Pistols may be set for beaver only by under water sets and only by

A single shot muzzleloading pistol of .42 caliber orspecial permit. Said permit will be issued free of charge by
larger using a minimum powder charge of 40 grains may bthe Division to landowners or their agents. Applications
used to provide the coupe-de-grace on deer during thmust describe the location to be trapped and contain the

primitive weapon season. names of persons who will conduct the trapping.
Section 9. Placement of Leghold Traps Subsection 3.
(@) No person shall set a long-spring or "Stop-Loss"
Subsection 1. trap or jump trap No. 1 1/2 or smaller or a coil spring trap

(a) No person shall set a leghold trap at any time in thislo. 1 or smaller in any location in this State except in the
state except from December 1 through March 10 (March 28rea described in subsection 2 of this section and in the
on embanked meadows) in New Castle County andollowing locations:

December 15 through March 15 in Kent and Sussex counties (1) A marsh of any size ordinarily subject to the
and after obtaining the landowner's or their authorizedise and fall of the tide, or
representative's consent. (2) aditch, or
(b) In addition to the time periods stated above, it shall (3) astream, or
be lawful with permission of the landowner to use leghold (4) on land not subject to cultivation of crops due

traps in New Castle County or Kent County from theto a normally marshy condition.

southerly boundary of New Castle County Route 380, and (b) For the purpose of this subsection, the term,
east and southeast of the center line of U.S. Route No. 18prmally marshy condition is defined as land with one or
thence following said center line of U.S. Route No. 13 to thenore of the following associated plant groupings growing
point where U.S. Route No. 13 forms a junction with U.S.upon it: cordgrass, sedges, rushes, cattails, threesquare or
Route No. 113 and thence along the center line of U.S. Rouphragmites.

No. 113 to a line dividing Kent County from Sussex County  (c) For the purpose of this subsection, the term ditch is

during any time of the year except on Sundays. defined as a long, narrow channel dug into the earth as a
trough for drainage or irrigation of the soil which normally
Subsection 2. contains flowing water.

(a) No person shall set long-spring, "Stop-Loss" traps or
jump traps larger than No. 1 1/2 or coil-spring traps larger Subsection 4.
than No. 1 in any location except: in any marsh ordinarily =~ When information is furnished to a Fish and Wildlife
subject to the rise and fall of the tide; in a diked marsh thahgent from the owner, tenant or sharecropper of any land
was formerly tidal; below the mean high tide line in a riverthat any species of wildlife is detrimental to crops, property
ordinarily subject to the rise and fall of the tide; on an islandr other interests on land on which he resides or controls,
surrounded by tidal marsh or diked marsh that was formerlypon investigation, that Fish and Wildlife Agent may issue a
tidal; or in the areas described in Subsection 1 (b) of thipermit to such person or his agent for the use of leghold traps
section. The term diked marsh does not include mill ponds do control said species of wildlife. Said permit may be
any stream running into a mill pond. issued at any time of the year.

(b) In addition to the areas listed in paragraph (a)
of this subsection, traps described in this subsection may be Subsection 5.
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The setting of each trap in violation of this section shalfrom the Delaware Bay shore beginning at an east/west line
be a single offense. between Port Mahon and the Elbow Cross Navigation Light
south to the Atlantic Ocean or in the Atlantic Ocean.

REGULATIONS WL14. WILD TURKEYS
Section 3. Non-toxic Shot

Section 1.

It shall be unlawful for any person, other than Subsection A. Required Usage
authorized representatives of the Division, to release or Non-toxic shot, as defined by federal regulations, shall
possess_Meleagrigiallopavo (wild turkey) in Delaware be required for waterfowl hunting in Delaware. It shall be
without a permit from the Division. The prohibition to unlawful to possess shells loaded with lead shot while
possess and/or release Meleaggadlopavo shall include  waterfowl hunting.
both birds taken from the wild and birds bred in captivity.

Subsection B. Maximum Shot Size

Section 2. Season It shall be unlawful to hunt, except for deer, in Delaware

The Division may establish a season for taking beardedith any size non-toxic shot (as defined by federal
wild turkeys by permit. The Division will determine the regulations) pellet(s) larger than size T (.20 inches in
terms and conditions of the issuance of permits and it shadliameter).
be unlawful to hunt wild turkey except as permitted by the
written authorization of the Division. It shall be unlawful to Section 4. Special Mallard Release Areas
obtain a valid turkey hunting permit until a person attends a  The Division may issue permits to allow the taking of
Division approved course of instruction in turkey hunting.captive-reared mallards during the established waterfowl
Hunters must check any turkey taken at an authorizedeason under applicable federal regulations. Permits will
checking station by 2:30 p.m. on the day of kill. It shall beonly be issued to persons who control 100 acres of land
unlawful to hunt turkeys except from one-half hour beforeincluding suitable waterfowl habitat; agree to follow a
sunrise to 1:00 p.m. It shall be unlawful to use bait or dogmanagement plan and federal regulations; maintain a log of
and hunters may not "drive" turkeys or shoot them from theiguests and birds harvested. Failure to follow the
roost trees. The season limit shall be one bearded turkey. ntanagement plan or violation of state or federal laws may
shall be unlawful to use any weapon to hunt wild turkeysesult in the revocation of a Special Mallard Release Area
except a 10, 12, 16, or 20 gauge shotgun loaded with size Bermit. Waterfowl may only be hunted on Special Mallard
5, or 6 shot or a longbow with a broadhead arrow, 7/8 incheRelease Areas from one-half hour after sunrise to one hour
in minimum width. Wild turkey hunters must wear before sunset.
camouflage clothing and may not wear any garment with the
colors white, red, or blue. Hunters may use artificial turkeyREGULATION WL17. SEASONS
decoys of either sex that are not wholly or partially made
from any part of a turkey that was formerly alive. Section 1. Protected Wildlife

It shall be unlawful to hunt, sell, ship or possess any
REGULATION WL16. FEDERAL REGULATIONS species of protected wildlife except as permitted by law.
ADOPTED
Section 2. Beaver

Section 1. Federal Laws Beavers may be hunted or trapped in accordance with

It shall be unlawful for any person to hunt, buy, sell orthe statutes and regulations of the State of Delaware
possess any migratory game bird or part thereof, except governing the taking of beavers: From December 1 to
such manner and numbers as may be prescribed Wyarch 20 of each year, with a daily limit of four.
regulations promulgated under the provisions of the Federdlandowners or their agents may obtain a permit from the
Migratory Bird Treaty Act, which regulations are herebyDivision to take, possess and sell beavers causing damage on
made a part of the regulations of the Department. Providetheir property at any time. Beaver hides and the meat of
however, that such federal regulations shall not apply if théawfully taken beaver harvested anywhere within or outside
Department or other provisions of the Delaware Code magf Delaware may be sold.
prescribe further restrictions for the taking of migratory

game birds. Section 3. Opossum
The opossum may only be hunted or trapped during the
Section 2. Sea Ducks lawful season to hunt or trap raccoons.

Scoters, eiders and old squaw ducks may be taken
during their special season not less than 800 yards seawdséction 4. Ruffed Grouse
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There shall be no season during which ruffed grouseneadows) in New Castle County; and from December 15 to

may be hunted, possessed, shipped or sold. March 15 in Kent and Sussex Counties. The season is open
throughout the year in Eastern New Castle and Kent
Section 6. Gray Squirrel Counties pursuant to 786 of Title 7.

Gray squirrel may be hunted in accordance with the
statutes and regulations of the State of Delaware governing Subsection B. Hunting Season
the hunting of gray squirrel: From September 15 (September Raccoon may be hunted in accordance with the statutes
14 if September 15 is a Sunday) through the first Saturday imnd regulations of the State of Delaware: From September 1
November; and from the Monday that immediately precedeSeptember 2 if September 1 is a Sunday) through October
Thanksgiving through the day that precedes the JanuaBAl for chase only whereby raccoon and opossum may not be
shotgun/muzzleloader deer season. Squirrel hunting shall léled, except that the season shall be closed during all
unlawful during any period and in any area when it is lawfulperiods of the muzzleloader deer season; and from
to hunt deer with firearms. The daily limit shall be four. November 1 through the last day of February, except closed

the entire period of the shotgun and/or muzzleloader seasons

Section 7. Rabbit for deer; and from March 1 through March 31 for chase only

Rabbits may be hunted in accordance with the statutaghereby raccoon and opossum may not be killed. As
and regulations of the State of Delaware governing therovided by S 791 of 7 Delaware code, certain areas are
hunting of rabbits: From the Monday that immediatelyopen throughout the year to kill raccoon except during the
precedes Thanksgiving through the first Saturday imshotgun/muzzleloader deer seasons.
February, except that no rabbit hunting shall be lawful
during any period when it is lawful to hunt deer with aSection 11. Red Fox
firearm, except that rabbit may be hunted during December Red fox may be hunted in accordance with the statutes
or January firearm deer seasons when the hunter wears 480d regulations of the State of Delaware governing the
square inches of blaze (hunter) orange on the head, back amdnting of red fox: From October 1 through the last day of

chest combined. The daily limit shall be four. April, except that the season shall be closed during the entire
period of the shotgun and/or muzzleloader seasons for deer.
Section 8. Pheasant Red foxes may be shot during the season established by 788

Male pheasant may be hunted in accordance with thef Title 7, with the following weapons and projectiles: Bow
statutes and regulations of the State of Delaware governirand Arrow; shotgun with shot up to size 2 lead or T steel;
the hunting of pheasant: From the Monday that immediatelyimfire rifle, centerfire rifle up to 25 caliber using hollow
precedes Thanksgiving through the day that precedes thmint bullets with a maximum bullet weight of 75 grains; or a
January shotgun/muzzleloader deer season, except thatizzleloading rifle.
pheasant may be hunted during December firearm deer
seasons when the hunter wears 400 square inches of blégection 12. Frog
(hunter) orange on the head, back and chest combined.

Subsection A. Open Season for Bullfrogs
Section 9. Quail Bullfrogs (Rana catesbiana may be hunted in

Bobwhite quail may be hunted in accordance with theaccordance with the statutes and regulations of the State of
statutes and regulations of the State of Delaware governirigelaware governing the hunting of bullfrogs: From May 1
the hunting of bobwhite quail: From the Monday thatthrough September 30 of each year.
immediately precedes Thanksgiving through the first
Saturday of February, except that no quail hunting shall be  Subsection B. Limit
lawful during any period when it is lawful to hunt deer with a The daily aggregate limit for hunting bullfrogs shall be
firearm, except that quail may be hunted during December dwenty-four (24) with either a hunting and/or a fishing
January firearm deer seasons when the hunter wears 4b€ense.
square inches of blaze (hunter) orange on the head, back and

chest combined. The daily limit shall be six. Section 13. Closed Seasons
It shall be unlawful to hunt any game animals except as
Section 10. Raccoon provided by the regulations and statutes of the State of
Delaware or by the Federal statutes and regulations
Subsection A. Trapping Season governing migratory game birds.

Raccoon may be trapped in accordance with the statut&ection 14. Terrapin
and regulations of the State of Delaware: From December 1 It shall be unlawful for any person to hunt or fish for
to March 10 (season closed March 20 on embankediamond-back terrapin during any period of the year, except
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between and including the fifteenth day of July and first day It shall be unlawful to hunt liberated game on restricted
of October. The daily limit shall be four. preserves from April 1st through October 14th inclusive, of
any given calendar year.

Section 15. Crows

It shall be unlawful for any person to hunt commonREGULATION WL23. DEER
crows during any period of the year, except Thursdays,
Fridays and Saturdays between and including the fourtBection 1. Limit
Thursday of June and the last Saturday of March each (1) No person shall, in any one fiscal year (July 1 - June
succeeding year, unless said person holds a valid depredati®d@), hunt or have in their possession more than two deer
permit. The hunting of crow is restricted only by thetaken by all methods allowed by law as herein specified,
provisions of federal regulations pertaining to the taking ofexcept that only one may be a buck with one or more antlers
common crows. Crows may be taken without a permit wheof three inches in length or longer. (2) In addition to the two

committing damage or about to commit damage. deer limit (one antlered buck) established by Part (1) of this
subsection, other deer may be taken pursuant to the
Section 16. Snapping Turtles conditions established in Part (6) of this Subsection. (3) The

It shall be unlawful for any person to hunt for snappingDivision may issue additional permits to take deer during the
turtles during any period of the year, except between andpen seasons, with permits costing ten dollars each, as
including the fifteenth day of June and the fifteenth day ofspecified in the terms distributed with the permits. (4) For
May. No person shall sell, offer for sale or kill any snappinghe purposes of this section only, a person "driving deer" and
turtle with a carapace length of less than eight inchesjot in possession of any weapons shall not be treated as if

measured on the curvature. they are hunting deer providing they are assisting lawful
hunters. (5) It shall be unlawful to purchase, sell, expose for
Section 17. Pheasant sale, transport or possess with the intent to sell, any deer or
any part of such deer at any time , except that hides from

Subsection A. Female Pheasant deer lawfully killed and checked may be sold when tagged

It shall be unlawful for any person to hunt or possessvith a non-transferable tag issued by the Division. Said tag
any female pheasant at any time, except as permitted onust remain attached to the hide until it leaves the state or is
licensed shooting preserves, by licensed game breeders aammercially processed into leather. The provisions of the

otherwise as permitted by law. proceeding two sentences do not apply to venison approved
for sale by the United States Department of Agriculture and
Subsection 2. Male Pheasant imported into Delaware. (6) The Division may issue

It shall be unlawful for any person to hunt or possessdditional permits to take deer, with permits costing ten
more than two (2) male pheasants in any one day during tliwllars each, in accordance with the following provisions.

pheasant season, except as permitted by law. (A) Permits are valid during any deer season. (B) Deer
taken under the bonus permits shall be checked at a state
Subsection 3. Scientific or Propagating Purposes approved deer checking station. (C) Permits are only valid

It shall be unlawful to possess pheasants for scientififor anterless deer (both antlers must be less than three
and propagating purposes without a valid permit from thénches), except that each hunter may purchase one additional

Director. tag for ten dollars to take a second antlered buck with a
minimum outside antler spread of fifteen inches. (D)
Subsection 4. Shooting Preserves Permits are valid statewide.

Nothing in this regulation shall be construed so as to
limit the number or sex of pheasants that may be harvest&ection 2. Tagging and Designated Checking Stations
by any one person on restricted, experimental, propagating

and shooting preserves as provided in Regulation WL21. Subsection A. Attaching Tags
It shall be unlawful for any person to hunt and kill a deer
Section 18. Season Dates within this state and fail to attach an approved tag to said

Specific dates for hunting seasons will be publisheddeer immediately upon killing of same. The tag shall either
officially each year in an annual publication entitled thebe the deer tag detached from a Delaware hunting license,

"Delaware Hunting and Trapping Guide." special antlerless tag, quality buck tag or, for that person
REGULATION WL21. RESTRICTION ON who is not required to have a hunting license in this state and
RESTRICTED, EXPERIMENTAL PROPAGATING AND does not have said license, a legible tag of substantial
SHOOTING PRESERVES material stating their name, address and reason for not

having a valid Delaware hunting license.

DELAWARE REGISTER OF REGULATIONS, VOL. 2, ISSUE 6, TUESDAY, DECEMBER 1, 1998




PROPOSED REGULATIONS 925

Subsection C. Refuge in Water
Subsection B. Retention of Tag No person shall at any time shoot, kill, wound, or
Tags shall remain attached to the deer until legally attempt to shoot, kill or wound a deer (buck or doe) while the
checked in at an official checking station by an authorizedame is taking refuge in or swimming through the waters of
agent of the Division as described in Subsection C of thiany stream, pond, or lake, tidal waters or their tributaries.
section (Regulation 23).

Subsection D. Dogs
Subsection C. Checking Stations No person shall make use of a dog for hunting during
Every person killing a deer within this state shall, withinthe shotgun or muzzleloader seasons for deer (in each
24 hours of killing said deer, deliver the same to a checkingounty), except as permitted in the hunting of migratory
station designated by the Division. Deer may also bevaterfowl from an established blind or for hunting dove,
delivered to an authorized employee (or agent) of theguail or rabbit on properties closed to deer hunting with
Division at other times to be checked. firearms during December and January.

Subsection D. Dressing Section 4. lllegal Hunting Methods
No person shall remove from any deer any part thereof, No person shall set, lay or use any trap, snare, net, or
except those internal organs known as the viscera, or cut tipétfall or make use of any artificial light, or other contrivance
meat thereof into parts until it has been examined by aor device for the purpose of hunting deer. This definition
authorized agent of the Division as provided in Subsectiodoes not include the placement of minerals, grain, fruit or
C. other nontoxic compounds that may be used for purpose of
attracting deer in order to hunt them.
Subsection E. Receipt Tag
The Division shall issue, at a checking station orSection 5. Seasons
otherwise, an official receipt tag proving the deer was
checked by an authorized agent. Said receipt tag must Subsection A. Shotgun Seasons
always remain with the deer carcass, until the meat is Deer may be hunted by shotgun in accordance with the
prepared and stored in refrigeration for food, as proof thetatutes and regulations of the State of Delaware governing
deer was lawfully checked. the hunting of deer: From the Friday in November that
precedes Thanksgiving by thirteen (13) days, through the
Subsection F. Deer Hunting with Tags Detached fronsecond Saturday succeeding said Friday for a total of eight
License (8) hunting days; and from the Saturday that precedes the
No person may hunt deer with any license that has thihird Monday in January through the following Saturday in
applicable deer tag detached (torn off) from the license, evelanuary for a total of seven (7) hunting days.
though said tag may be in the possession of the hunter.
Persons who have deer tags accidentally detached from their Subsection B. Archery Seasons
license may, upon application to the Division, have a new Deer may be hunted with longbow in accordance with
duplicate license issued in order to obtain a valid deer tag. statutes and regulations of the State of Delaware governing
the hunting of deer: From September 1 (September 2 if

Section 3. Method of Take September 1 is a Sunday) through the last day of January,
provided, that blaze orange shall be worn at all times when it
Subsection A. Shotgun is also lawful to hunt with any type of firearm in accordance

No person shall hunt deer during the shotgun seasonith 718 of Title 7.
using a shotgun of a caliber smaller than 20 gauge, or load
said shotgun with missiles smaller than that commonly  Subsection C. Muzzleloader Seasons
known as buckshot, or have in his possession any shell Deer may be hunted with muzzle loading rifles in

loaded with missiles smaller than buckshot. accordance with the statutes and regulations of the State of
Delaware governing the hunting of deer: From Saturday that
Subsection B. Bow and Arrow precedes the second Monday (Columbus Day observed) in

No person, while hunting deer during the bow seasorQctober through the next Saturday (a seven (7) day season);
shall have in their possession while engaged therein armgnd from the Monday that follows the close of the January
weapons or firearms other than a bow and sharpeneshotgun season through the next Saturday (a six (6) day
broadhead arrows having minimum arrowhead width of 7/&eason).
of an inch, or a knife.

Subsection D. Special Antlerless Season

DELAWARE REGISTER OF REGULATIONS, VOL. 2, ISSUE 6, TUESDAY, DECEMBER 1, 1998




926 PROPOSED REGULATIONS

Only antlerless deer may be hunted with shotgun irDelaware. The operation of minibikes, gocarts, showmaobiles
accordance with the statutes and regulations of the State ahd all terrain vehicles is expressly forbidden except with a
Delaware from the second Saturday through the thirghermit from the Division.

Saturday in December (a seven (7) day season).

Subsection E. Parking

Subsection E. Crosshow Season (a). It shall be unlawful for any person to park any

Crossbows may be used in lieu of shotguns during thatehicle on Division lands in such a manner as to obstruct the
part of the November shotgun season that runs from Mondayse of a boat ramp, roadway or trail. Any vehicle parked in
through Saturday of each year and in any shotgun @uch a way as to obstruct a boat ramp, road or trail will be
muzzleloader deer season open in December or January. subject to removal, with the owner of said vehicle bearing all

costs involved in such removal.

Subsection F. Special shotgun season for young and non- (b). Unless otherwise authorized by the Director, it is
ambulatory hunters unlawful for any person to park and leave unattended any

Deer may be hunted on the first Saturday of Novembevehicle or trailer in Division parking lots unless said person
by non-ambulatory (wheelchair confined) hunters, ands lawfully using Division parking and/or ramp facilities for
hunters twelve years of age or older but less than sixteadirect access to waters or lands administered by the Division.
years of age (12 to 15 inclusive) who have completed an
approved course in hunter training. Young hunters must b8ection 2. Conditions of Use
accompanied by a licensed non-hunting adult who is twenty-
one years of age or older. Young hunters must be of Subsection A. Trespass
sufficient size, physical strength and emotional maturity to It shall be unlawful for any person to trespass upon
safely handle a shotgun. lands or waters administered by the Division when those

lands or waters have been closed by the Division for any of

REGULATION WL25. GENERAL RULES AND the following reasons:

REGULATIONS GOVERNING LAND AND WATERS 1. Safety.
ADMINISTERED BY THE DIVISION 2. Protection of Department property.
3. When deemed necessary for the management of
Section 1. Motor Vehicles wildlife.
Subsection A. General Subsection B. Hours of Entry

It shall be unlawful for any person to enter upon the It shall be unlawful for any person to be present upon
lands or waters administered by the Division, with anylands or waters administered by the Division between sunset
wheeled or tracked vehicles, except on established roads and sunrise, unless such person is lawfully hunting or fishing
as otherwise permitted by the Division. or has been authorized by written permission of the Director.

Subsection B. Noise Subsection C. Camping

It shall be unlawful to trespass or enter upon any lands It shall be unlawful for any person to camp on areas
or waters, administered by the Division, with any motoradministeredytheDivisionexceptonservatioarientegroups
vehicle that causes excessive or unusual noise or with amyay, with written permission of the Director, camp on lands
vehicle that does not have a muffler or any vehicle that hasspecified in such permit.
defective or modified muffler which allows unusual or

excessive noise. Subsection D. Swimming
It shall be unlawful for any person to swim in areas
Subsection C. Speed Limit administered by the Division, except by written permission

It shall be unlawful for any person to drive a motor of the Director.
vehicle in excess of twenty (20) miles per hour when on
lands administered by the Division unless otherwise  Subsection E. Dumping

authorized by the Director. (a). It shall be unlawful for any person to throw, dump,
dispose of or otherwise place any trash, refuse or similar
Subsection D. Non-licensed Vehicles material in or on lands or waters administered by the

It shall be unlawful for any person to enter upon theDivision.
lands or waters administered by the Division with any motor ~ (b). It shall be unlawful for any person to place
driven vehicle that does not bear a valid license number anmésidential, commercial or household garbage, trash or
have a valid registration recognized by the State ofimilar material in Division trash receptacles or containers.
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(c). Unless otherwise authorized by the Director, it isfirearm or have a firearm on his person on lands
unlawful to deposit any material, structure, debris, or otheadministered by the Division between March 1 and August
objects on lands and/or waters administered by the Division31 (inclusive) except as authorized by the Director in

writing.

Subsection F. Destruction of State Property (b). It shall be unlawful for anyone to possess a rifled

(a). It shall be unlawful for any person to destroy,firearm of any description at any time on those lands
mutilate, deface, injure, or remove any part thereof, of anpordering the Chesapeake and Delaware Canal licensed to
Division property, equipment, furniture, fixtures, buildings, the Department by the Government of the United States for
monuments, markers, tables, signs, plagues, vehicles wildlife management purposes, except muzzleloaders during
boats. the primitive weapon season.

(b). It shall be unlawful for any person in any mannerto  (c). It shall be unlawful to discharge any firearm on
cut down, destroy, break, dig, take or carry away withoutands or waters administered by the Division on Sunday,
lawful authority or consent, any shrub, tree, bush, vine oexcept in areas designated by the Director or with a permit
plant being or growing on any state-owned property. from the Director.

(c). It shall be unlawful to erect or use any portable or  (d). It shall be unlawful to discharge any firearm on
permanent deer stand that involves the use of nails or screvesds or waters administered by the Division to target shoot

placed in a tree. or to use a firearm for any purpose other than to pursue or
attempt to take lawful game species during an open season,

Section 3. Hunting, Firearms, and Dogs under conditions approved by the Director on a map of the
area.

Subsection A. Hunting
(a). It shall be unlawful to hunt on areas administered Subsection E. Dikes
by the Division, except as permitted by the Director in It shall be unlawful to be in possession of any firearm on
writing and specified on maps distributed by the Division. any dike administered by the Division at any time unless
(b). A daily permit must be lawfully obtained before such person is temporarily crossing a dike at a ninety degree
hunting waterfowl at Augustine, Cedar Swamp, Little Creekangle.
Woodland Beach, Ted Harvey, Prime Hook and Assawoman
Wildlife Areas. Permits may be obtained on the area from an  Subsection F. Deer Hunting By Driving
authorized agent of the Division and must be returned upon It shall be unlawful for residents to participate in deer
leaving the area for which the permit is issued. The Directadrives, except where authorized on area maps between the
may specify the hours of a permit's effectiveness antiours of 9:00 a.m. and 3:00 p.m. No more than six resident

determine the conditions of its issuance. hunters may participate in driving deer at any one time.
Nonresidents may not participate in deer drives at any time.
Subsection B. Waterfowl Nonresidents are restricted to hunting deer from stationary

(a). It shall be unlawful to hunt waterfowl on areaslocations. Nonresidents may not possess a loaded firearm
administered by the Division, except from State built blindsduring the deer season except to hunt from a stationary
or other blinds authorized by the Division, or by written location or to retrieve a deer that they wound.
permission of the Director.

(b). It shall be unlawful to enter tidal and/or impoundedSection 4. Horses/Bicycles
areas administered by the Division during the waterfowl It shall be unlawful to ride horses or bicycles on, or
season, except for access as authorized by paragraph (a)abw horses to use, any Division lands except on established
this subsection. roads normally open to vehicular traffic and areas designated

by the Division.

Subsection C. Trapping

It shall be unlawful to trap or attempt to trap on areasSection 5. Concessions, Posters and Solicitations
administered by the Division, except for those persons No person shall erect, post or distribute any placard,
holding a valid contract with the Division to do so, or exceptsign, notice, poster, billboard or handbill within lands or
authorized agents of the Division who are conductingvaters administered by the Division without written
authorized wildlife management practices, or except foauthorization of the Director. Vending of merchandise, food
scientific purposes as specifically authorized in writing byor services within lands or waters administered by the

the Director. Division is prohibited without written authorization of the
Director. It shall be unlawful for any person to do any form
Subsection D. Firearms on Division Areas of solicitation for money or goods on any lands administered

(a). It shall be unlawful for any individual to possess aby the Division without written authorization of the Director.

DELAWARE REGISTER OF REGULATIONS, VOL. 2, ISSUE 6, TUESDAY, DECEMBER 1, 1998




928 PROPOSED REGULATIONS

Title 7 of the Delaware Code and only live traps may be used
Section 6. Firewood (without a depredation permit) outside of established
A written permit shall be required for any person totrapping seasons.
remove firewood from Division lands, except when special
firewood areas are designated by the Division Director irSection 2.

writing. The Division may designate licensed pest control
operators as cooperators to control nuisance wild animals.
Section 7. Dog Training Said cooperators must agree to follow guidelines for control
as determined by the Division and notify potential clients of
Subsection A. General their fees.

It shall be unlawful to train dogs on lands or waters
owned or administered by the Division except during operREGULATION WL31. SHORELINE REFUGES OF THE
hunting seasons for the game that the dog is being trained IELAWARE RIVER AND BAY
hunt, except on designated dog training areas and except as Any land located between the high tide line and the low

permitted by the Director in writing on area maps. tide line, adjoining the Delaware River and Bay in the areas
listed herein, shall be a State Wildlife Area and subject to the
Subsection B. C & D Canal Summit Area rules pertaining thereto: From the Smyrna River south to the

It shall be unlawful to enter the dog training area west ofst. Jones River. This section will only be operative on areas
the Summit Bridge (Rt. 896), designated on an area map @fhen adjoining landowners to said lands agree to their
the C & D Canal Wildlife Area, for any purpose other than todesignation as state wildlife area and agree to co-sign
train dogs or hunt for deer during the shotgun deer seasormplaints concerning violations.

It shall be unlawful to fish, operate a model or full size boat,  This regulation shall not pertain to beach communities
ride horses or bicycles, or conduct any other activity on theontaining three or more cottages: Woodland Beach;
area. Pickering Beach; or Kitts Hummock. This regulation shall

not pertain to legally licensed surf fishing vehicles where
REGULATION WL27. WILDLIFE THEFT PREVENTION regulations permit the use of surf fishing vehicles or to other
FUND uses by special permit.

The Division will pay up to $1000.00 for information
leading to the arrest and conviction of any person foun€REGULATION WL32. WATERFOWL REFUGE
guilty of: Class 1 - Rewards of $100.00 to $1000.00 - (1) It shall be unlawful to hunt waterfowl in that part of
Commercialization of Wildlife; (2) Killing of an endangered/ Drawer Creek west of US Route 13 to where the tributaries
threatened species; Class 2 - Rewards of $100.00 to $500.6Dthe creek meet routes 428 and 429.

- (1) llegally hunting black ducks, canvasbacks, turkeys, or

Canada geese; (2) Poisoning of wildlife; (3) Gross overREGULATION WL33. WILDLIFE REHABILITATION
limits of wildlife; (4) lllegally hunting waterfowl or deer on PERMITS

state game refuges; (5) lllegally hunting/trapping out of It shall be unlawful for any person to hold wildlife in
season or at night; (6) Hunting during license revocation; (73aptivity for the purpose of rehabilitation without a permit
Possessing, tending or setting killer traps with a jaw spreaflom the Division and any other permits required by the U.S.
in excess of 5 inches; Class 3 - Rewards up to $100.00 - (Ejsh and Wildlife Service. Licensees must conform to the
lllegally taking or wounding wildlife with a rifle. The training, housing and veterinary care standards of the
confidentiality of informants and their payments will be National Wildlife Rehabilitators Association. Animals held
maintained by administrative procedures. Departmentnder rehabilitation permits must be released to the wild or
employees, peace officers and their immediate families areuthanized if release is not feasible. Rehabilitation facilities

not eligible for rewards. must be available for inspection by Division employees
during normal working hours of the State. The Division may

REGULATION WL29. NUISANCE GAME ANIMALS require applicants to apply on standard ized forms. Licensed
veterinarians are exempt from the licensing requirements of

Section 1. this section when rendering temporary treatment to injured

Within the limits of residential or commercial areas ofwildlife and they make provisions to return any injured
incorporated cities or towns, or within residential oranimals to the wild.
commercial structures, the following game animals may be
controlled (killed) without a permit when they are causingREGULATION 35. FALCONRY
damage: gray squirrel, raccoon, opossum. Methods used to
control said animals must be consistent with provisions oSection 1. Federal Regulations Adopted.
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It shall be unlawful for any person to practice the sportWetland Mitigation Sites, National Wildlife Refuges, Nature
of falconry except in such a manner as prescribed bpreserves, Natural Areas, and County or Local Parks without
regulations promulgated under provisions of 50 CFR (Codéhe advance approval of the agency administering the
of Federal Regulations) 21.3, 21.28 and 21.29, whiclproperty. The permit to remove a raptor from the wild must
regulations are hereby made part of the regulations of thee in possession of the falconer when attempting to capture a
Department as prescribed in Title 7, Section 725. Providedaptor. Apprentice falconers must be under the direct
however, that parts of those regulations shall not apply if theupervision of their sponsor when removing raptors from the
Department prescribes further restrictions governingvild. Raptors taken from the wild in Delaware may not be
falconry. sold or bartered.

Section 2. Permits. Section 4. Hunting.

Residents wishing to practice falconry shall apply to the  Falconry is a legal method of take for all game birds and
Division, successfully pass a written test and have theianimals in Delaware. The hunting season for resident
facilities and equipment inspected as prescribed in 50 CFRpecies with falconry shall be from September 1 of each year
prior to a falconry permit being issued. The Division shallto February 28 of each year. A permittee whose raptor
participate in any joint state/federal permit system availableaccidentally kills wildlife that is not during an open season
Permits shall be effective, unless revoked, for a period of uphall leave the dead wildlife where it lies, except the raptor
to three years and coincide with the state fiscal yeamay feed upon the wildlife before leaving the site of the Kkill,
Nonresidents wishing to hunt by falconry in Delaware musprovided that the wildlife shall not be reduced to possession
hold a valid state/federal falconry permit from their homeby the falconer and the falconer shall cease hunting with the
state and abide by any restrictions applicable to residemaptor that makes the accidental kill for the remainder of the
falconers. The issuance of Apprentice Class permits shall ly. It shall be unlawful to hunt under a falconry permit
limited to person 15 years of age or older. unless the falconer has specific permission of the landowner

to hunt.
Section 3. Taking of Raptors.

It shall be unlawful to take any birds of prey from the Section 5. Marking
wild without a permit from the Division. The Director will Any raptor possessed under a Delaware falconry permit
establish a limit on the number of raptors that may takemust be banded with a permanent, non-reusable numbered
each year and report this limit annually to the Advisoryband issued by the U.S. Fish and Wildlife Service or the
Council on Game and Fish, that will provide a public forumDivision. Captive reared raptors may be marked with either
to consider the decision. In 1999 the Division will considera permanent, non-resuable, numbered band or if sold, a
the issuance of no more than twelve (12) permits for takingumbered seamless band. Markers shall be removed from
birds of prey from the wild in Delaware, including no morebirds which die or are intentionally released into the wild and
than three (3) nestling red-tailed hawks or great horned owlsmust be forwarded to the Division within ten day along with
Delaware falconers will have the first opportunity to applya report that documents the fate of the bird.
for permits to remove nestlings during the period January 1
to February 28. Non-resident falconers may apply foSection 6. Release
available permits to take nestlings starting on March 1, No hybrid or raptors that are not indigenous to Delaware
providing their home state allows Delaware residents thenay be released into the wild.
reciprocal opportunity to remove nestling raptors. The taking
of nestling (eyas) birds shall be limited to red-tailed hawksREGULATION 37. COLLECTION OR SALE OF
and great horned owls during the period from March 1 ttNONGAME WILDLIFE
June 15. The season for the taking of passage birds shall be
from September 1 to January 12. Resident falconers sha@lection 1. Commercial Collection
have the first opportunity to obtain permits during the period It shall be unlawful to collect or possess and North
from January 1 to September 30 to capture passage raptofgnerican nongame wildlife species or any part thereof for
Starting on October 1 of each year, non-resident falconeommercial purposes without a permit from the Director.
may apply to obtain any available permits to take passagehe permit will limit the terms and conditions for collecting
raptors in Delaware, providing their home state has ar possessing said wildlife within the state. Federally or state
reciprocal arrangement that permits Delaware residents tsted threatened and endangered species may not be
take passage raptors. It shall be unlawful to remove raptocollected or possessed without appropriate federal/state
from private property without the express consent of theermits.
landowner. It shall also be unlawful to remove raptors from
State Parks, State Forests, State Wildlife Areas, State Owné&egtction 2. Collection and Possession
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It shell be unlawful for any person to remove from the
wild or possess for nocemmercial purpos, ary nongame
wildlif e species, their eggs or parts without a permit fromthe
Director. For noneommercial purposes one iividua of
any single spcies of nongame wildlife, other than State
Heritage Progam ranked S1, S2, SX o SH or federdly
protected migiatory birds, may be ®lleded and peesed
without a permit. A permt will not be required fa school
activities that are part of an approved curiculum or for
projects approved bynationally chartered youth grougs such
as 4-H, Boy Souts of America or Grl Scauts of America.
Federdly listed threatened axd endangered species may not
be cdlected or passed withou federal permits.

It shall be unlawful to remove nongame animals from the
wild and later releasesaid animds back to he wild.

Section 3. Captive Breedng

It shall be unlawful to breed in captivity any North
American nongame wildlife species without a nongame
breeders pemit from the Director. Said permit will limit the
terms and condtions for captive breedng of said wildlife.
Captive bred species canna be ©eleased into the wild. A
signed bill of sale shall accompany any captive bred species
that are sold. Federaly listed threatened and endangered
species may not be collected or possessed withou the
appraopriate federal permts. This section shall not apply to
raptors regulated by faleral and state falconry regulations.

Section 4. Pre-Act Cdlections

Persons owning nongame wildlife that was in their
possession prior to the date of the effective date of this
regulation shall have six months to register said wildlife with
the Division. Once registered, said wildlife may be legally
possessed.

Section 5. Sde orPossession of CI.T.E.S. Listed Sggcies

It shdl be unlawful to sell or possessbear gdl bladder,
or other viscerafrom ary spesies of bear, or any part of other
species listed as prohibited by the Corvertion on Trade In
Endangered Species (C.I.T.E.S.). The posssdon of any part
of a bear must bein conformance with C.I. T.E.S.

SEVERABILITY:

If ary section, subsetion, serence, phras or word of
these regulations shdl be declared unconstitutional under the
Congtitution o the State d Delaware or of the United Sttes
or by a Stte or Federal Court of competert jurisdiction, the
remainder of these regulations shall be unimpared and shall
continue in full force and effect and proceedings thereunder
shall not be dfected.

ADOPTION:(These d#ft revised egulations ae planned for
adoption in eady 1999. All reguations will only beadted
after full public review and revision under Delaware's

Administrative Procedures Ad and the Department’s
Regulatory Development Processas adopted on October 21,
1997) Delaware Division of Fish andVildlife.

DiviSiION OF FIsH & WIL DFIFE
Statutey Authority: 23 Delavare Cod,
Sections 213A(a) ard 4114 (23 Del. C.

2113A(a), 214)

BOATING REGULATIONS
BR-1. GENERAL.

Section 1. Code of Federal Regulations.

These egulations keference provisions from tle Cock of
Fecdtral Regulations (CFR), revised as of Jduly 1, 1997, and
Octobe 1, 1996, for U.S.C. Titles 33 and 46, respedively.

Section 2. Application of Regilations.
Unless otherwise specified, these regulations shall apply
to dl vessels used on the waters of the this State.

Section 3. Obedience to Orders by Enforcement Officers.

It shall be a violation of this regulation for aperson to
willfully fail or refuse to comply with any lawful order or
direction of an enforcement officer invested by law with
authority to enforce these regulations.

BR-2. DEFINITIONS.

For purposs of BR-3 throuwgh BR-12 the following
words and prases shdl have the mening ascribedto them
unlessthe mntext clearly indicates otherwise:

(1) “All-round light” shdl mean a light showing an
unbroken light over anarc of the horizon of 360 dgrees.

(2) “Boat” shdl mean any vessé manufactured or used
primarily for noncommercial use; leased, rerted, or
chartered to anaher for the latter’s noneommercial use or
engaged in the carrying of 6 or fewer passegers.

(3) “Coast Guard approved’ shdl mean tha the
equipmert has been determined to ke in compliance with
Coast Guard specifications and egulations relating to te
materials, constuction, and performarce

(4) “Commercial hybrid PAD” shdl mean ahybrid PFD
approved for use an commercial vessls identified on e
PFD label.

(5) “Division” shdl mean the Division of Fish and
Wildlife.

(6) “Enforcement dfficer’ shall mean a swormrmember
of a police force or other law-enforcement agency of this
Stae or ofany county or municipality who is responsible for
the prevention and the detection of crime and the
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enforcement of the laws of this State or other governmentglossession of a vessel by virtue of legal title or equitable
units within the State. interest therein which entitles him/her to such possession.

(7) “Especially hazardous condition” shall mean a (20) “Passenger” shall mean every person carried on
condition which endangers the life of a person on board board a vessel other than:

vessel. (a) The owner or the owner's representative;
(8) “First aid” shall mean emergency care and treatment (b) The operator;
of an injured person before definitive medical and surgical (c) Bona fide members of the crew engaged in the
management can be secured. business of the vessel who have contributed no consideration
(9) “Grossly negligent” shall mean the intentional for their carriage and who are paid for their services; or
failure to perform a manifest duty in reckless disregard of the (d) Any guest on board a vessel which is being used

consequences as affecting the life or property of anotheexclusively for pleasure purposes who has not contributed
such a gross want of care and regard for the rights of otheasy consideration, directly or indirectly, for his/her carriage.
as to justify the presumption of willfulness and wantonness. (21) “Personal flotation device” shall mean a device that
(10) “Issuing authority” shall mean a state where as approved by the Commandant of the Coast Guard pursuant
numbering system for vessels has been approved by the 46 CFR Part 160.
Coast Guard or the Coast Guard where a numbering system (22) “PFD” shall mean personal flotation device.
has not been approved. Issuing authorities are listed in (23) “Racing shell”, “rowing scull”, “racing canoe” or
Appendix A. “racing kayak” shall mean a manually propelled vessel that
(11) “Licensing agent” shall mean a qualified personis recognized by national or international racing associations
authorized by the Division te+registervesdgilstribute boat for use in competitive racing and one in which all occupants
registration$ pursuant to § 2113(d) of Title 23. row, scull, or paddle, with the exception of a coxswain, if
(12) “Masthead light” shall mean a white light placedone is provided, and is not designed to carry and does not
over the fore and aft centerline of a vessel showing anarry any equipment not solely for competitive racing.
unbroken light over an arc of the horizon of 225 degrees and (24) “Recreational vessel” shall mean any vessel being
so fixed as to show the light from right ahead to 22.5 degreeananufactured or operated primarily for pleasure; or leased,
abaft the beam on either side of the vessel, except that orrented, or chartered to another for the latter’'s pleasure. It
vessel of less than 12 meters (39.4 ft.) in length the mastheddes not include a vessel engaged in the carrying of six or
light shall be placed as nearly as practicable to the fore arfdwer passengers.
aft centerline of the vessel. (25) “Restricted visibility” shall mean any condition in
(13) “Motorboat” shall mean any vessel 65 feet (19.8 mwhich visibility is restricted by fog, mist, falling snow, heavy
in length or less equipped with propulsion machineryrainstorms, or any other similar causes.
including steam. (26) “Sidelights” shall mean a green light on the
(14) “Motor vessel” shall mean any vessel more than 65tarboard side and a red light on the port side each showing
feet (19.8 m)in length propelled by machinery other than an unbroken light over an arc of the horizon of 112.5 degrees
steam. and so fixed as to show the light from right ahead to 22.5
(15) “Navigable channel” shall mean a channel plotteddegrees abaft the beam on its respective side. On a vessel of
on a National Oceanic and Atmospheric Administrationless than 20 meters (65.6 ft.) in length, the sidelights may be
nautical chart or a channel marked with buoys, lightscombined in one lantern carried on the fore and aft centerline
beacons, ranges, or other markers by the Coast Guard or withthe vessel, except that on a vessel of less than 12 meters
Coast Guard approval. (39.4 ft.) in length the sidelights when combined in one
(16) “Negligent” shall mean the omission to do lantern shall be placed as nearly as practicable to the fore and
something which a reasonable person, guided by thos#t centerline of the vessel.
ordinary considerations which ordinarily regulate human  (27) “Slow-No-Wake” shall mean as slow as possible
affairs, would do, or the doing of something which awithout losing steerage way and so as to make the least
reasonable and prudent person would not do. possible wake. (This almost always means speeds of less
(17) “Open boat” shall mean a motorboat or motorthan 5 miles per hour.)
vessel with all engine and fuel tank compartments, and other (28) “Special flashing light” shall mean a yellow light
spaces to which explosive or flammable gases and vapoflashing at regular intervals at a frequency of 50 to 70 flashes
from these compartments may flow, open to the atmospheper minute, placed as far forward and as nearly as practicable
and so arranged as to prevent the entrapment of such gasesthe fore and aft centerline of the tow and showing an

and vapors within the vessel. unbroken light over an arc of the horizon of not less than 180
(18) “Operator” shall mean that person in control or indegrees nor more than 225 degrees and so fixed as to show
charge of the vessel while the vessel is in use. the light from right ahead to abeam and no more than 22.5

(19) “Owner” shall mean a person who claims lawfuldegrees abaft the beam on either side of the vessel.
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(29) “state of principal use” shall mean a state on whose
waters a vessel is used or to be used most during a calendR-3. REGISTRATION, NUMBERING, AND MARKING
year. It shall mean this State if the vessel is to be use@QF VESSELS.
docked, or stowed on the waters-ef this State for over 60 Section 1. Applicability.
consecutive days. This regulation shall apply to all vessels propelled by
(30) “Sternlight” shall mean a white light placed asany form of mechanical power, including electric trolling
nearly as practicable at the stern showing an unbroken lighotors, used or placed on the waters-efthieState, except
over an arc of the horizon of 135 degrees and so fixed as toe following:
show the light 67.5 degrees from right aft on each side of the (1) Foreign vessels temporarily using such waters;

vessel. (2) Military or public vessels of the United States,
(31) “Towing light” shall mean a yellow light having the except recreational-type public vessels;
same characteristics as the sternlight. (3) A vessel whose owner is a state or subdivision

(32) “Type | PFD” shall mean any Coast Guardthereof, other than this State, which is used principally for
approved wearable device designed to turn mosgovernmental purposes, and which is clearly identifiable as
unconscious wearers in the water from a face down positiosuch;
to a vertical and slightly backward position. The Type | PFD  (4) A vessel used exclusively as a ship’s lifeboat; and
has the greatest required buoyancy: the adult size provides at (5) Vessels which have been issued valid marine
least 22 pounds buoyancy, and the child size provides at leatcuments by the Coast Guard.

11 pounds buoyancy.

(33) “Type Il PFD” shall mean any Coast Guard Section 2. Vessel Number Required.
approved wearable device designed to turn some (a) Except as provided in Section 3 of this regulation, no
unconscious wearers from a face-down position to a verticgerson shall use or place on the waters-of {tiig} State a
and slightly backward position. An adult size devicevessel to which this regulation applies unless:

provides at least-2525.5 pounds buoyancy, the medium (2) It has a number issued on a certificate of number
child size provides at least 11 pounds, and the infant arly this State; and
small child sizes provide at least 7 pounds buoyancy. (2) The number is displayed as described in Section

(34) “Type Illl PFD” shall mean any Coast Guard 8 of this regulation.
approved wearable device designed to maintain conscious (b) This regulation shall not apply to a vessel for which
wearers in a vertical and slightly backward position. Whilea valid temporary certificate has been issued to its owner by
the Type Ill PFD has the same minimum buoyancy as ththe issuing authority in the state in which the vessel is
Type Il PFD, it has little or no turning ability. principally used.
(35) “Type IV PFD” shall mean any Coast Guard
approved device designed to be thrown to a person in thgection 3. Reciprocity.
water and grasped and held by such person until rescued. It (a) When the state of principal use is a state other than
is not designed to be worn. Type IV devices, which includehis State and the vessel is properly numbered by that state,
buoyant cushions, ring buoys, and horseshoe buoys, atike vessel shall be deemed in compliance with the
designed to have at least 16.5 pounds buoyancy. numbering system requirements of this State in which it is
(36) “Type V PFD”-sshall meanany Coast Guard temporarily used.
approved wearable device designed for a specific and (b) When this State becomes the state of principal use
restricted use. The label on the PFD indicates the kinds &6r a vessel numbered by another state, the vessel's current
activities for which the PFD may be used and whether theneumber shall be recognized as valid for a period of 60
are limitations on how it may be used. consecutive days before numbering is required by this State.
(37) “Type V hybrid PFD"-isshall meanany Coast
Guard approved wearable device designed to give addition&8ection 4. Other Numbers and Letters Prohibited.
buoyancy by inflating an air chamber. When inflated it turns  No person shall use a vessel to which this regulation
the wearer similar to the action provided by a Type |, Il, orapplies that has any letters or numbers that are not issued by
Il PFD (the type of performance is indicated on the label)an issuing authority for that vessel on its forward half.
The exact specification and performance of the PFD will

vary somewhat with each device. Section 5. Certificate of Number Required (Registration
(38) “Use” shall mean to operate, navigate, or employ. Card).
(39) “Water -ski—er—waterskiing” shall include—all (a) Except as provided in Section 3 of this regulation, no

ferms-of-water-skiing;skiing-on-aaguaplane;kree-beard or person shall use a vessel to which this regulation applies
oether—econtrivances,—parasailing— aany activity -where unless it has on board:

wherebya person is towed behind or alongside-a beasel (1) A valid certificate of number or temporary
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certificate for that vessel issued by this State; or (d) Expired validation decals shall be removed and only
(2) For rental vessels described in subsection (b) oéffective decals shall be displayed.

this section, a copy of the lease or rental agreement, signed

by the owner or the owner’s authorized representative and [§ection 9. Notification of Issuing Authority.

the person leasing or renting the vessel, that contains at least: The person whose name appears as the owner of a
(& The vessel number that appears on theessel on a certificate of number shall, within 15 days, notify

certificate of number; and the Division of:
(b) The period of time for which the vessel is leased (1) Any change in said person’s address;
or rented. (2) The theft or recovery of the vessel;

(b) The certificate of number for vessels less than 26  (3) The loss or destruction of a valid certificate of
feet in length and leased or rented to another for the latterfsumber;
non-commercial use for less than 24 hours may be retained (4) The transfer of all or part of said person’s interest in
on shore by the vessel’s owner or representative at the plattee vessel; and
from which the vessel departs or returns to the possession of (5) The destruction or abandonment of the vessel.
the owner or the owner’s representative.

Section 10. Surrender of Certificate of Number.

Section 6. Inspection of Certificate. The person whose name appears as the owner of a

Each person using a vessel to which this regulatiowvessel on a certificate of number shall surrender the
applies shall present the certificate of number, lease, or renteértificate to the Division or a licensing agent within 15 days
agreement required by Section 5 of this regulation to angfter it becomes invalid under subsections (b), (c), (d) or (e)
enforcement officer for inspection at the officer’s request. of Section 14 of this regulation.

Section 7. Location of Certificate of Number. Section 11. Removal of Number and Validation Decal.

No person shall use a vessel to which this regulation The person whose name appears on a certificate of
applies unless the certificate of number, lease, or rentamlumber as the owner of a vessel shall remove the number
agreement required by Section 5 of this regulation is carriednd validation sticker from the vessel when:
on board in such a manner that it can be handed to a person (1) The vessel is documented by the Coast Guard;

authorized under Section 6 of this regulation to inspect it. (2) The certificate of number is invalid under Section
14(c) of this regulation; or
Section 8. Numbers: Display; Size; Color. (3) This State is no longer the state of principal use.
(a) Each number required by Section 2 of this regulation
shall: Section 12. Application for Certificate of Number.

(1) Be painted on or permanently attached to each  Any person who is the owner of a vessel to which
side of the forward half of the vessel, except as allowed bgection 1 of this regulation applies may apply for a
subsection (b) or required by subsection (c) of this section; certificate of number for that vessel by submitting the
(2) Be in plain vertical block characters of not lessfollowing to the Division ortharearestlicensing agent:

than 3 inches in height; (1) The application prescribed by the Division;
(3) Contrast with the color of the background and (2) The fee required by § 2113(a) of Title 23; and
be distinctly visible and legible; (3) Proof of ownership as required by Section 22 of this

(4) Have spaces or hyphens that are equal to theegulation.

width of a letter other than “I” or a number other than “1”

between the letter and number groupings (example: DL 5678ection 13. Duplicate Certificate of Number.

D or DL-5678-D); and If a certificate of number is lost or destroyed, the person
(5) Read from left to right. whose name appears on the certificate as the owner may

(b) When a vessel is used by a manufacturer or by apply for a duplicate certificate by submitting the following
dealer for testing or demonstrating, the number may bt the Division_or a licensing agent
painted on or attached to removable plates that are (1) The application prescribed by the Division; and
temporarily but firmly attached to each side of the forward  (2) The fee required by § 2113(b) of Title 23.
half of the vessel. Section 14. Validity of Certificate of Number.

(c) On vessels so configured that a number on the hull or  (a) Except as provided in subsections (b), (c), (d) and (e)
superstructure would not be easily visible, the number shatlf this section, a certificate of number is valid until the date
be painted on or attached to a backing plate that is attacheflexpiration prescribed by this State.
to the forward half of the vessel so that the number is visible  (b) A certificate of number issued by this State is invalid
from each side of the vessel. after the date upon which:
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(1) The vessel is documented or required to beenewal of a number, or transfer of ownership;
documented,; (11) Whether the vessel is used for pleasure, rent or
(2) The person whose name appears on théase, dealer or manufacturer demonstration, commercial
certificate of number as owner of the vessel transfers all giassenger carrying, commercial fishing, or other commercial

his/her ownership in the vessel; or use;
(3) The vessel is destroyed or abandoned. (12) Make of vessel or name of vessel builder, if
(c) A certificate of number issued by this State is invalidknown;
if: (13) Year vessel was manufactured or built, or
(1) The application for the certificate of number model year, if known;
contains a false or fraudulent statement; or (14) Manufacturer’s hull identification number, if
(2) The fees for the issuance of the certificate ofany;
number are not paid. (15) Overall length of vessel;
(d) A certificate of number is invalid 60 days after the (16) Whether the hull is wood, steel, aluminum,
day on which another state becomes the state of principéiberglass, plastic, or other;
use. (17) Type of vessel (open, cabin, house, etc.);
(e) A certificate of number is invalid when the person (18) Whether the propulsion is inboard, outboard,
whose name appears on the certificate involuntarily losemboard-outdrive, jet, or sail with auxiliary engine;
his/her interest in the numbered vessel by legal process. (19) Whether the fuel is gasoline, diesel, or other;
(20) Social security number, or, if that number is
Section 15. Validation Stickers. not available, the owner’s driver’s license number (if the

(a) No person shall use a vessel that has a number issuedner is other than an individual, the owner’s taxpayer
by this State unless a validation sticker was issued with thiglentification number, social security number, or driver’s

certificate of number and the sticker: license number);
(2) Is displayed within 6 inches of the number; and (21) The signature of the owner.
(2) Meets the requirements in subsections (b) and (b) An application made by a manufacturer or dealer for
(c) of this section. a number that is to be temporarily affixed to a vessel for
(b) Validation stickers shall be approximately 3 inchesdemonstration or test purposes may omit items 13 through
square. 20 of subsection (a) of this section.

(c) The year in which each validation sticker expires
shall be indicated by the colors, blue, international orangesection 17. Contents of a Certificate of Number.
green, and red, in rotation beginning with green for stickers  (a) Except as allowed in subsection (b) of this section,

that expired in 1975 (see Appendix B). each certificate of number shall contain the following
information:
Section 16. Contents of Application for Certificate of (1) Number issued to the vessel,
Number. (2) Expiration date of the certificate;
(a) Each application for a certificate of nhumber shall (3) State of principal use;
contain the following information: (4) Name of the owner;

(1) Name of each owner; (5) Address of the owner, including zip code;

(2) Address of at least one owner, or the address of (6) Whether the vessel is used for pleasure, rent or
the principle place of business of an owner that is not atease, dealer or manufacturer demonstration, commercial
individual, including zip code; passenger carrying, commercial fishing, or other commercial

(3) Mailing address, if different from the addressuse;
required by paragraph (a)(2) of this section; (7) Manufacturer’s hull identification number (or

(4) Date of birth of the owner; the hull identification number issued by the Department), if

(5) Citizenship of the owner; any;

(6) State in which vessel is or will be principally (8) Make of vessel;
used; (9) Year vessel was manufactured;

(7) The number previously issued by an issuing (10) Overall length of vessel;
authority for the vessel, if any; (11) Whether the vessel is an open boat, cabin

(8) Expiration date of certificate of number issuedcruiser, houseboat, etc.;
by the issuing authority; (12) Whether the hull is wood, steel, aluminum,

(9) Official number assigned by the Coast Guard, iffiberglass, plastic, or other;
applicable; (13) Whether the propulsion is inboard, outboard,

(10) Whether the application is for a new number,inboard-outdrive, jet, or sail with auxiliary engine;
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(14) Whether the fuel is gasoline, diesel, or other;

(15) A quotation of the State regulations pertainingBR-4. CASUALTY REPORTING SYSTEM
to change of ownership or address, documentation, lI0sREQUIREMENTS.
destruction, abandonment, theft or recovery of vessel,
carriage of the certificate of humber on board when thé&ection 1. Administration.
vessel is in use, rendering aid in a boat accident, and The casualty reporting system of this State shall be
reporting of vessel casualties and accidents. administered by the Boating Law Administrator who shall:

(b) A certificate of number issued to a manufacturer or (1) Provide for the reporting of all casualties and

dealer to be used on a vessel for test or demonstrati@ccidents required by Section 2 of this regulation;
purposes may omit items 7 through 14 of subsection (a) of (2) Receive reports of vessel casualties or accidents
this section if the word “manufacturer” or “dealer” is plainly prescribed by Section 3 of this regulation;

marked on the certificate. (3) Review accident and casualty reports to assure
accuracy and completeness of reporting; and
Section 18. Contents of Temporary Certificate. (4) Determine the cause of casualties and accidents

A temporary certificate issued pending the issuance of eeported.
certificate of number shall contain the following

information: Section 2. Report of Casualty or Accident.
(1) Make of vessel; (a) The operator of a vessel shall submit the casualty or
(2) Length of vessel; accident report prescribed in 33 CFR 8 173.57 to the
(3) Type of propulsion; reporting authority prescribed in Section 4 of this regulation
(4) State in which vessel is principally used; when, as a result of an occurrence that involves the vessel or
(5) Name of owner; its equipment:
(6) Address of owner, including zip code; (1) A person dies;
(7) Signature of owner; (2) A person—eses—eenseioushess—or—reeeiges
(8) Date of issuance; and injured and requiremedical treatment beyond first aid-er is
(9) Notice to the owner that the temporary disabled-formere-than24-hours

certificate is invalid after 60 days from the date of issuance. (3) Damage to the vessel and other property totals

more than $500.00; or
Section 19. Form of Number. (4) A person disappears from the vessel under

(a) Each number shall consist of the two capital lettergircumstances that indicate death or injury.
“DL” denoting this State as the issuing authority, followed (b) A report required by this section shall be made:

by: (1) Immediately if a person dies within 24 hours of
(1) Not more than four numerals followed by notthe occurrence;
more than two capital letters (example: DL 1234 BD); or (2) Immediately if a personleses—conseieusness or

(2) Not more than three numerals followed by notreeeivesis injured and requiremedical treatment beyond
more than three capital letters (example: DL 567 EFG). first aid, or-is-disabled-formere-than24-heurslisappears
(b) A number suffix shall not include the letters “I”, from a vessel; and

“O”, or “Q,” which may be mistaken for numerals. (3) Within 5 days of the occurrence or death if an
earlier report is not required by this subsection.
Section 20. Size of Certificate of Number. (c) When the operator of a vessel cannot submit the

Each certificate of number shall be 22 by 3% inches. casualty or accident report required by subsection (a) of this
section, the owner shall submit the casualty or accident
Section 21. Terms and Conditions for Vessel Numbering. report.

Except for a recreational-type public vessel of the (d) The accident or casualty report completed by a Fish
United States, the State shall condition the issuance of and Wildlife Agent may be substituted to meet the
certificate of number on title to, the original manufacturer'sequirements of this section.
or importer's statement or certificate of origin, copy of
notarized bill of sale, or other proof of ownership of a vesselSection 3. Casualty or Accident Report.

Section 22. Boat Registration Records. Each report required by Section 2 of this regulation shall

(a) All valid records shall be filed alphabetically by the be in writing, dated upon completion, and signed by the
last names of owners and numerically by “DL” registrationperson who prepared it and shall contain, if available, the
numbers; information about the casualty or accident required by the

(b) Invalid records shall be maintained for three years a€oast Guard pursuant to 33 CFR § 173.57.
which time they shall be destroyed.
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Section 4. Where to Report. (a) No person shall operate a vessel on any waters of
The report required by Section 2 of this regulation shalthis State for purposes of towing a person on water skis
be submitted to the Boating Law Administrator, Departmentnless there is in such vessel a competent person, in addition
of Natural Resources and Environmental Control, Divisionto the operator, in a position to observe the progress of the
of Fish and Wildlife, 89 Kings Highway, Dover, Delaware person being towed. The observer shall be considered
19901. competent if he/she can, in fact, observe the person being
towed and relay any signals from the person being towed to
Section 5. Immediate Notification of Death, Disappearancethe operator. This subsection shall not apply to Class A
or Physical Injury. vessels operated by the person being towed and designed to
(&) When, as a result of an occurrence that involves ke incapable of carrying the operator in or on the vessel.
vessel or its equipment, a person dies or disappears from a (b) No person shall engage in water skiing unless such
vessel or sustains an injury requiring more than first aid, thperson is wearing a Type |, Type Il, Type Ill, or Type V PFD.
operator shall, without delay, by the quickest meandhis provision shall not apply to a performer engaged in a
available, notify the Division of Fish and Wildlife professional exhibition or a person preparing to participate
Enforcement Section, Telephone: 302-739-4580 or 1-8003r participating in an official regatta, boat race, marine

523-3336, of: parade, tournament, or exhibition.
(1) The date, time, and exact location of the (c) No person shall engage in water skiing and no
occurrence; person shall operate a vessel towing a person so engaged on
(2) The name of each person who died,any waters ofth¢his State with a tow line that exceeds 75
disappeared, or sustained an injury; feet.
(3) The number and name of the vessel; and (d) No person shall engage in water skiing and no
(4) The names and addresses of the owner angerson shall operate a vessel towing a person so engaged on
operator. any waters of—thethis State on which water skiing is

(b) When the operator of a vessel cannot give the noticprohibited.
required by subsection (a) of this section, at least one of the (e) No person shall engage in water skiing and no
persons on board shall notify the Division of Fish andperson shall operate a vessel towing a person so engaged
Wildlife Enforcement Section, Telephone: 302-739-4580 orbetween sunset and sunrise.
1-800-523 3336, or determine that the notice has been given. (f) The operator of a vessel towing a water skier shall
comply with all laws and regulations as they pertain to the

Section 6. Rendering of Assistance in Accidents. individual's class of vessel and shall maneuver the vessel in
{a) The operator of a vessel involved in an accidentn careful and prudent manner, so as not to interfere with
shall: other vessels or obstruct any channel or normal shipping

(1) Render necessary assistance to each individuéddne, and maintain reasonable distance from persons and
affected to save that affected individual from danger causegroperty, so as not to endanger the life or property of any
by the accident, so far as the operator can do so withoperson.
serious danger to the operator's or individual's vessel or to (g) No person shall engage in water skiing in such a
individuals on board; and manner as to strike or threaten to strike any person, vessel, or

(2) Give the operator's name and address angroperty, and no person shall operate a vessel or manipulate
identification of the vessel to the operator or individual ina tow line or other towing device in such a manner as to
charge of any other vessel involved in the accident, to angause a water skier to strike or threaten to strike another
individual injured, and to the owner of any property person, vessel, or property.
damaged. (h) No person shall engage in water skiing and no

(b) An individual complying with subsection (a) of this person shall operate a vessel towing a person so engaged
section or gratuitously and in good faith rendering assistanogithin one hundred (100) feet of any person in the water, a
at the scene of a casualty without objection by an individugpier, dock, float, wharf, or vessel anchored or adrift, or in
assisted, is not liable for damages as a result of renderiray direction of boat launching ramps, both public and
assistance or for an act or omission in providing or arrangingrivate.
salvage, towage, medical treatment, or other assistance when
the individual acts as an ordinary, reasonable, and prudeB8ection 2. Prohibited Water Skiing Areas.

individual would have acted under the circumstances. Water skiing shall be prohibited in the following areas:
(1) The Rehoboth-Lewes Canal, in its entirety;
BR-5. WATER SKIING. (2) The channel through Masseys Landing from Buoy
No. 12 off Bluff Point to Buoy No. 19A;
Section 1. Water Skiing. (3) The Assawoman Canal, in its entirety;
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(4) The Indian River Inlet between Buoy No. 1 and theSection 1. Negligent or Grossly Negligent Operation.

Coast Guard Station; (a) No person shall operate any vessel on the waters of
(5) Roosevelt Inlet from 100 yards off jetty entrance tothethis State in a negligent manner.
the Canal; (b) No person shall operate any vessel on the waters of
(6) White Creek south of Marker No. 9A; and thethis State in a grossly negligent manner.
(7) Any desighated—publignarked swimming areas, (c) Depending upon the degree of negligence, the
unless authorized by a special permit issued by théollowing shall constitute a violation of subsection (a) or (b)
Department. of this section:

(1) Failure to reduce speed in areas where boating is
Section 3. Obedience to Orders by Enforcement Officers. concentrated, endangering life, limb,and/or property;
It shall be a violation of this regulation for a person to (2) Operating at excessive speed—urder—storm

willfully fail or refuse to comply with any lawful order or eenditionsinfeg-erethertow-visibilitgenditionsat times

direction of an enforcement officer invested by law withof restricted visibility

authority to enforce this regulation. (3) Operating at excessive speed when
maneuvering room is restricted by narrow channels or when
BR-6. VESSEL SPEED. vision is obstructed by such things as jetties, land, or other
vessels;
Section 1. Safe Boat Speed. (4) Impeding the right-of-way of a stand-on or
(a) Every vessel shall at all times proceed at a safe spepdvileged vessel so as to endanger risk of collision;
so that she can take proper and effective action to avoid (5) Towing a water skier in a restricted area or
collision and be stopped within a distance appropriate to thehere an obstruction exists;
prevailing circumstances and conditions. (6) Operating a vessel within swimming areas when
(b) The speed of all vessels on the waters of this Stateathers are present;
shall be limited to a Slow-No-Wake speed when within 100 (7) Operating a vessel in areas posted as closed to
feet of: vessels due to hazardous conditions;
(1) Any shoreline where “Slow-No-Wake” signs (8) Operating a vessel through an area where a
have been erected by the Department; regatta or marine parade is in progress in a way that could
(2) Floats; present a hazard to participants or spectators and interfere
(3) Docks; with the safe conduct of the event;
(4) Launching ramps; (9) Operating a vessel with any person sitting on the
(5) Congested-beachbarked swimming areas bow, gunwales, or stern with legs hanging over the side ,
(6) Swimmers; or except a sailboat equipped with lifelines while engaged in a
(7) Anchored, moored, or drifting vessels. race for which a permit has been secured under § 2120 of
(c) No person shall operate a vessel at a rate of speditle 23;
greater than is reasonable having regard to conditions and (10) Operating a vessel or use any water skis while

circumstances such as the closeness of the shore and shoneler the influence of alcohol, any narcotic drug,
installations, anchored or moored vessels in the vicinityparbiturate, marijuana, or hallucinogen;

width of the channel, and if applicable, vessel traffic and (11) Loading a vessel with passengers or cargo
water use. beyond its safe carrying capacity;

(12) Operating a vessel with an engine of a higher
Section 2. Responsibility of Operator. horsepower rating than the rating noted on the vessel's

The operator of any vessel on the waters of this Stateapacity plate or in the manufacturer’s specifications; and
shall be legally responsible for injuries, damages to life, (13) Other actions deemed by an enforcement
limb, or property caused by his/her vessel or vessel wake. officer to be in violation of subsection (a) or (b) of this
regulation.

Section 3. Obedience to Orders by Enforcement Officers.

It shall be a violation of this regulation for a person toSection 2. Obedience to Orders by Enforcement Officers.
willfully fail or refuse to comply with any lawful order or It shall be a violation of this regulation for a person to
direction of an enforcement officer invested by law withwillfully fail or refuse to comply with any lawful order or
authority to enforce this regulation. direction of an enforcement officer invested by law with

authority to enforce this regulation.
BR-7. NEGLIGENT AND GROSSLY NEGLIGENT
OPERATION OF A VESSEL. BR-8. TERMINATION OF UNSAFE USE OF A VESSEL.
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Section 1. Especially Hazardous Conditions. for recreational vessels used on the waters-othisState.
Especially hazardous conditions warranting terminatiorPart D prescribes minimum required equipment for vessels
of voyage shall include, but not be limited to,: other than recreational vessels that are not required to be

(1) Insufficient Jife-saving—devieeaiumber of Coast documented.
Guard approved PFEDs
(2) Insufficient fire-fighting—dewvieesextinguishing  Section 2. Compliance with Coast Guard Regulations.

equipment Pursuant to § 2114 of Title 23, every vessel shall be
(3) Overloaded_beyond manufacturer’s recommendegrovided with the equipment prescribed by Coast Guard
safe loading capacity regulations, and any amendments or changes thereto, even if
(4) Failure to display required navigation lights; such amendments or changes thereto have not been enacted
(5)Fuel leakage from either tlgel system or engine; into law by this State or promulgated as regulations by the
(6) Fuel accumulation—{ether—than—faeltank) the  Division.
bilges
(7) Failure to meet ventilation requirements for tank and?ART B - Provisions Applicable to All Vessels Covered by
engine spaces this Regulation.
(8) Failure—te—meetimproper backfire flame control Section 1. Fire-Extinguishing Equipment.
reguirerment (a) All hand portable fire extinguishers, semiportable
(9) Excessive leakage or accumulation of water infire extinguishing systems, and fixed fire extinguishing
bilges; systems shall be Coast Guard approved pursuant to 46 CFR
(10) Deteriorated condition of vessel; or § 25.30-5.
(11) Any other condition deemed hazardous by an (b) All required hand portable fire extinguishers and
enforcement officer. semiportable fire extinguishing systems shall be of the "B"
type; i.e., suitable for extinguishing fires involving
Section 2. Enforcement. flammable liquids such as gasoline, oil, etc., where a

(a) Enforcement officers shall, if a violation of this blanketing or smothering effect is essential. The number
regulation is observed, and in their judgment such aesignations for size will start with "I" for the smallest to
deficiency creates an especially hazardous condition to thH&" for the largest. For the purpose of this regulation, only
occupants of the vessel, direct the operator to take specifiizes | through 11l will be considered. Sizes | and Il are
steps to correct the unsafe condition. considered hand portable fire extinguishers and sizes Ill, IV,

(b) Compliance by operator.iImmediate compliance by and V are considered semiportable fire extinguishing
the operator is required for safety purposes. Failure teystems which shall be fitted with suitable hose and nozzle
comply with the directives of an enforcement officer shallor other practicable means so that all portions of the space
result in a citation under Section 3-efthisregulaB#rlas concerned may be covered. Examples of size graduations
well as for the specific violation which created the unsafdor some of the typical hand portable fire extinguishers and
condition. semiportable fire extinguishing systems are set forth in the

following table:
Section 3. Obedience to Orders by Enforcement Officers.

It shall be a violation of this regulation for a person to

willfully fail or refuse to comply with any lawful order or TYIE | 2EE | FOAR o DEY HALOH
direction of an enforcement officer invested by law with (GASISLDI‘T (POTIHES) Eﬂm{gﬁ%ﬁ (BOTHES)
authority to enforce this regulation.

B I 14 4 2 s
BR-9. MINIMUM REQUIRED EQUIPMENT FOR e U 13 2 10
VESSELS USING STATE WATERS. B .0 L 3 Z z
PART A - General. {h(c) Al hand portable fire extinguishers and

Section 1. Applicability.
(a) This regulation does not apply to:
(1) Military or public vessels of the United States
other than recreational-type public vessels; and

semiportable fire extinguishing systems shall have

permanently attached thereto a metallic name plate giving
' the name of the item, the rated capacity in gallons, quarts, or
pounds, the name and address of the person or firm for

(2) A vessel use_d exclusivgly asaship’s lifeboat. whom approved, and the identifying mark of the actual
(b) Part B of this regulation prescribes generalmanufacturer.

provisions applicable to all vessels covered by this teXd) Vaporizing-liquid

. . - . . type fire extinguishers
regulation. Part C prescribes minimum required equipment P g
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containing carbon tetrachloride or chlorobromomethane ogection.
other toxic vaporing liquids are not acceptable as equipment (d) No person may use a vessel to which this section
required by this part. applies unless each engine is provided with an acceptable
(e) Hand portable or semiportable extinguishersmeans of backfire flame control. The following are
which are required on their name plates to be protected fromcceptable means of backfire flame control:
freezing shall not be located where freezing temperatures (1) A backfire flame arrester complying with
may be expected. Society of Automotive Engineers (SAE) Standard J-1928 or
{e)(f) The use of dry chemical, stored pressure, firedUnderwriters Laboratories (UL) Standard 1111 and marked
extinguishers not fitted with pressure gauges or indicatingccordingly. The flame arrestor shall be suitably secured to
devices, manufactured prior to January 1, 1965, may bihe air intake with a flame tight connection;
permitted on motorboats and other vessels so long as such (2) An engine air and fuel induction system which
extinguishers are maintained in good and serviceablprovides adequate protection from propagation of backfire
condition. The following maintenance and inspections ardélame to the atmosphere equivalent to that provided by an
required for such extinguishers: approved backfire flame arrester. A gasoline engine
(1) When the date on the inspection record tag ontilizing an air and fuel induction system, and operated
the extinguisher shows that 6 months have elapsed since lagthout an approved backfire flame arrester, shall either
weight check ashore, then such extinguisher is no longénclude a reed valve assembly or be installed in accordance
accepted as meeting required maintenance conditions untilith SAE Standard J-1928; and
reweighed ashore and found to be in a serviceable condition (3) An arrangement of the carburetor or engine air
and within required weight conditions; induction system that will disperse any flames caused by
(2) If the weight of the container is}@ ounce less engine backfire. The flames must be dispersed to the
than that stamped on the container, it shall be serviced;  atmosphere outside the vessel in such a manner that the
(3) If the outer seal or seals (which indicateflames will not endanger the vessel, persons on board, or
tampering or use when broken) are not intact, amearby vessels and structures. Flame dispersion may be
enforcement officer may inspect such extinguisher to seachieved by attachments to the carburetor or location of the
that the frangible disc in_theeck of the container is intact; engine air induction system. All attachments shall be of
and if such disc is not intact, the container shall be serviceanetallic construction with flametight connections and firmly
and secured to withstand vibration, shock, and engine backfire.
(4) If there is evidence of damage, use, or leakage, (e) No person may use a vessel to which this section
such as dry chemical powder observed in the nozzle applies unless the backfire flame arrester is serviceable and
elsewhere on the extinguisher, the container shall b good condition.
replaced with a new one and the-centamdinguisher shall
be properly serviced or the extinguisher_shall feplaced Section 3. Ventilation.
with another approved extinguisher. (a) Applicability. - This section applies to motorboats,
h)(g) Fire extinguishers shall be at all times kept in amotor vessels, and boats used on the waters-dhithState
condition for immediate and effective use, and shall be sand subject to this regulation.

placed as to be readily accessible. (b) No person shall operate a motorboat or motor vessel,
except an open boat, built after April 25, 1940, and before
Section 2. Backfire Flame Control. August 1, 1980, which uses fuel having a flashpoint of 110°

(a) Applicability. - This section applies to every gasolineF., or less, without every engine and fuel tank compartment
engine installed in a motorboat or motor vessel after Apribeing equipped with a natural ventilation system. A natural
25, 1940, except outboard motors. ventilation system consists of:

(b) Installations made before November 19, 1952, need (1) At least two ventilator ducts, fitted with cowls
not meet the detailed requirements of this section and may loe their equivalent, for the efficient removal of explosive or
continued in use as long as they are serviceable and in goldmmable gases from the bilges of every engine and fuel
condition. Replacements shall meet the applicabléank compartment;
requirements of this section. (2) At least one exhaust duct installed so as to

(c) Installations consisting of backfire flame arrestors orextend from the open atmosphere to the lower portion of the
engine air and fuel induction systems bearing basibilge and at least one intake duct that is installed to extend to
Approval. Nos. 162.015 or 162.041 or engine air and fueh point at least midway to the bilge or at least below the level
induction systems bearing basic Approval Nos. 162.015 oof the carburetor air intake; and
162.042, may be continued in use as long as they are (3) The cowls shall be located and trimmed for
serviceable and in good condition. New installations omaximum effectiveness and in such a manner so as to
replacements shall meet the applicable requirements of thggevent displaced fumes from being recirculated.
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(c) Boats built after July 31, 1978, shall be exempt from (1) Boats less than 16 feet in length;

the requirements of subsection (a) of this section for fuel (2) Boats participating in organized events such as
tank compartments that: races, regattas, or marine parades;

(1) Contain a permanently installed fuel tank if each (3) Open sailboats less than 26 feet in length not
electrical component is ignition protected in accordance wittequipped with propulsion machinery; and
33 CFR § 183.410(a); and (4) Manually propelled boats.

(2) Contain fuel tanks that vent to the outside of the  (d) Launchers- When a visual distress signal carried to
motorboat or motor vessel. meet the requirements of this section requires a launcher to

(d) Boats built after July 31, 1980, or which are inactivate, then a launcher approved by the Coast Guard under
compliance with the Coast Guard Ventilation Standard, 46 CFR § 160.028 shall also be carried. Launchers
manufacturer requirement (33 CFR 88 183.610 andnanufactured before January 1, 1981, which do not have
183.620), shall be exempt from the requirements ofpproval numbers are acceptable for use with meteor or
subsections (b) and (d) of this section. parachute signals as long as they remain in serviceable

(e) No person shall operate a boat after July 31, 198@ondition.
that has a gasoline engine for electrical generation, (e) Visual distress signals accepted Any of the
mechanical power or propulsion unless it is equipped with afollowing signals when carried in the number required, can
operable ventilation system that meets the requirements bk used to meet the requirements of this section:

33 CFR § 183.610(a), (b), (d), (e) and (f) and 183.6209(a). (1) An electric distress light meeting the standards of 46

(f) Boat owners shall maintain their boats' ventilationCFR § 161.013. One is required to meet the night only
systems in good operating condition (regardless of the boat'equirement;

date of manufacture). (2) An orange flag meeting the standards of 46 CFR §
160.072. One is required to meet the day only requirement;
Section 4. Whistles and Bells. Pyrotechnics meeting the standards noted in the

(a) A vessel of 12 meters (39.4 ft.) or more in lengthfollowing table:
shall be equipped with a whistle and a bell. The whistle and
bell shall comply with the specifications in Annex Ill to the
Inland Navigation Rules (33 CFR Part 86). The bell may be
replaced by other equipment having the same respectiva

sound characteristics, provided that manual sounding of tH| Arrravas |  DEVICE DESCRIPTION tEETS .
prescribed signals shall always be possible. WEEM SRLINMIEER | BOe
(b) A vessel of less than 12 meters (39.4 ft.) in lengtt]  CFR
shall be equipped with a whistle or horn, or some othe| sisnm1 Hurd Held Red Flres Doy e Higdht 3
sounding device capable of making an efficient sound signa 160 1 mm%mm Dy Cely
) i . , § 160124 Turachues Red Fhre! Dy awed Fight
Section 5. Vllsual. Distress Signals. $ 1680056 | HrelHeld Rocket Brapelkd Doy s Fight
(a) Applicability. - This section applies to all boats Paruchute Red Flare
operated on the coastal waters of this State and those wat] #180057 | FrndHeld O Smoke Dy Chiby
connected directly to them (i.e., bays, sounds, harborj &lf0s7 Floating, Crime Smobe vy Oy
rivers, inlets, etc.) where any entrance exceeds 2 nauticL #1066 | Red ernl Brotechedc Fhrel | Doy and Hight &

miles between opposite shorelines to the first point where thf Must have manufacture date of October1980 or later
largest distance between shorelines narrows to 2 miles. :

(b) Prohibition. - Unless exempted by subsection (c) of

this section, no person may use a boat to which this sectioﬁﬁ“tablelaunchmg device. ) ]
applies unless visual distress signals, approved by the These devices may be either meteor or parachute assisted

Commandant of the Coast Guard under 46 CFR Part 160 bfoe. Some of these signals may require use in combination

certified by the manufacturer under 46 CFR Parts 160 andith suitable launching device.

161, in the number required, are on board. Devices suitable

for day use and devices suitable for night use, or devices

suitable for both day and night use, shall be carried. (f) Any combination of signal devices selected from the
(c) Exemptions- The following boats shall be exempt types noted in paragraphs (e)(1), (2) and (3) of this section,

from. the carriage reguirements of subsection (b) of thigyhen carried in the number required, may be used to meet

section between sunrise and sunset, but between sunset gpg, day and night requirements. (Examples: the

2.These signals require use in combination with a

sunrise, visual distress signals suitable for night use, in the
number required, shall be on board:
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red-flare-meetsboth-day-and-nightrequirements;—and threequirements in its owner's manual, if the approval label
hand-held-orange-smeke with-one-electric-distress-light me@nakes reference to such a manual.
beth-day-and-nightreguirementyThe following illustrates (d) A Type V hybrid PFD may satisfy the carriage
the variety and combination of devices which can be carriefeduirements provided it is worn except when the boat is not
to meet both day and night requirements: three hand-held rahderway or when the user is below deck.

flares; one hand-held red flare and two parachute flares; or . .
Section 2. Exceptions.

three hapd—held orange smoke signals with one electric (a) Canoes and kayaks 16 feet in length and over are
distress light ) i - ) exempted from the requirements for carriage of the
(g) Stowage, serviceability, approval and markintNo 5 yitional Type IV PED required under Section 1(b) of this
person may use a boat unless the visual distress signeﬁgn_
required by this section are: (b) Racing shells, rowing sculls, racing canoes and
(1) Readily accessible; racing kayaks are exempted from the requirements for
(2) In serviceable condition and the service life ofcarriage of any Type PFD required under Section 1 of this
the signal, if indicated by a date marked on the signal, hgzart.
not expired; (c) Sailboards are exempted from the requirements for
(3) Legibly marked with the approval number or carriage of any Type PFD required under Section 1 of this
certification statement as specified in 46 CFR Parts 160 arRpt
161; and
(4) In sufficient quantity as required by the Coast

Section 3. Stowage, Condition, and Marking of PFDs.
(a) No person may use a recreational vessel unless each
Guard. - ) , Type |, I, or Il PFD required by Section 1(a) of this part, or
(h) Prohibited use- No person in a boat shall display @ gquivalent Type allowed by Section 1(c) of this part, is
visual distress signal on waters to which this section applie,%ad”y accessible.
under any circumstance except a situation where assistance (b) No person may use a recreational vessel unless each

is needed because of immediate or potential danger to th‘?/pe IV PFD required by Section 1(c) 1(b) of this part, or

persons on board. equivalent Type allowed by Section 1(c) of this part, is
immediately available.
PART C - Minimum Required Equipment for Recreational-  (c) No person may use a recreational vessel unless each
Type Vessels. PFD required by Section 2(c) of this part or allowed by
Section 1(b) of this part is:
Section 1. Personal Flotation Devices. (1) In serviceable condition, as defined by 33 CFR
(a) Except as provided in Section 2 of this part, nog 175.23:
person may use a recreational vessel unless at least one PFD (2) Of an appropriate size and fit for the intended
of the following types is on board for each person: wearer, as marked on the approval label; and
(1) Type | PFD; (3) Legibly marked with its Coast Guard approval
(2) Type Il PFD; or number, as specified in 46 CFR Part 160.

(3) Type Il PFD.
(b) No person may use a recreational vessel 16 feet @ection 4. Fire-Extinguishing Equipment Required.
more in length unless one Type IV PFD is on board in  (a) Motorboats less than 26 feet in length with no fixed
addition to the total number of PFD’s required in subsectiofiire extinguishing system installed in machinery spaces shall
(a) of this section. carry at least one Type B-l approved hand portable fire
(c) A Type V PFD may be carried in lieu of any PFD extinguisher. When an approved fixed fire extinguishing
required under subsections (a) and (b) of this sectiorsystem is installed in machinery spaces, a portable

provided: extinguisher is not required. If the construction of the

(1) The approval label on the Type V PFD indicatesmotorboat does not permit the entrapment of explosive or

that the device is approved: flammable gases or vapors, no fire extinguisher is required.

(a) For the activity in which the vessel is being  (b) Motorboats 26 feet to less than 40 feet in length shalll

used; or carry at least two Type B-lI approved hand portable fire

(b) As a substitute for a PFD of the Type extinguishers or at least one Type B-Il approved portable fire

required in the vessel in use; extinguisher. When an approved fixed fire extinguishing

(2) The PFD is used in accordance with anysystem is installed, one less Type B-l extinguisher is
requirements on the approval label; and required.

(3 The PFD is used in accordance with

DELAWARE REGISTER OF REGULATIONS, VOL. 2, ISSUE 6, TUESDAY, DECEMBER 1, 1998




942 PROPOSED REGULATIONS

(c) Motorboats 40 feet to not more than 65 feet in lengttglass life preservers which do not have plastic-covered pad
shall carry at least three Type B-I approved hand portablmserts as required by 46 CFR 88 160.062 and 160.005 are
fire extinguishers or at least one Type B-I and one Type B-lhot acceptable as equipment required by this subsection.
approved portable fire extinguisher. When an approved (c) Each vessel carrying passengers for hire and each
fixed fire extinguishing system is installed, one less Type Bvessel 40 feet in length or longer not carrying passengers for
| extinguisher is required. hire shall have at least one life preserver (Type | PFD) of a

(d) Motorboats 65 feet and over used for recreationasuitable size for each person on board. Kapok and fibrous
purposes shall carry fire extinguishing equipment aglass life preservers which do not have plastic-covered pad
prescribed under Section 3(b) of Part D of this regulation. inserts as required by 46 CFR 8§ 160.062 and 160.005 are

(e) Motorboats are required to carry fire extinguishers ihot acceptable as equipment required by this subsection.

any one of the following conditions exist: (d) In addition to the equipment required by subsection
(1) Inboard engines; (b) or (c) of this section, each vessel 26 feet in length or
(2) Closed compartments and compartments unddonger shall have at least one Coast Guard approved ring life
seats wherein portable fuel tanks may be stored; buoy.
(3) Double bottoms not sealed to the hull or which (e) Each vessel not carrying passengers for hire may
are not completely filled with flotation material; substitute an exposure suit (or immersion suit) for a life
(4) Closed living spaces; preserver, buoyant vest, or marine buoyant device required
(5) Closed stowage compartments in whichunder subsection (b) or (c) of this section. Each exposure
combustible or flammable materials are stowed; or suit carried in accordance with this paragraph shall be Coast

(6) Permanently installed fuel tanks. (Fuel tanksGuard approved.

secured so they cannot be moved in case of fire or other (f) On each vessel, regardless of length and regardless of
emergency are considered permanently installed.) whether carrying passengers for hire, a commercial hybrid

() Motorboats contracted for prior to November 19, PFD may be substituted for a life preserver, buoyant vest, or
1952, shall meet the applicable provisions of this sectiomarine buoyant device required under subsection (b) or (c)
insofar as the number and general type of equipment f this section if it is:
concerned. Existing items of equipment and installations (1) In the case of a Type V commercial hybrid PFD,
previously approved but not meeting the applicablevorn when the vessel is underway and the intended wearer is
requirements for type approval may be continued in serviceot within an enclosed space;
so long as they are in good condition. All new installations (2) Used in accordance with the conditions marked
and replacements shall meet the requirements of this sectioon the PFD and in the owner’s manual; and

(3) Labeled for use on uninspected commercial

PART D - Life-Saving Equipment for Commercial Vesselsvessels.

not Documented. (g) The life-saving equipment required by this section
shall be legibly marked.
Section 1. Applicability. (h) The life-saving equipment designed to be worn
This part applies to each vessel to which this regulatiomequired in subsections (b), (c), and (e) of this section shall
applies except: be readily accessible.
(1) Vessels used for non-commercial use; (i) The life-saving equipment designed to be thrown
(2) Vessels leased, rented, or charted to another for threquired by subsection (d) of this section shall be
latter’s non-commercial use; or immediately available.
(3) Commercial vessels propelled by sail not carrying  (j) The life-saving equipment required by this section
passengers for hire; or shall be in serviceable condition.

(4) Commercial barges not carrying passengers for hire.
Section 3. Fire-Extinguishing Equipment Required.
Section 2. Life Preservers and Other Life-Saving Equipment  (a) Motorboats.
Required. (1) Motorboats less than 26 feet in length shall
(a) No person may operate a vessel to which Section dbide by Section 4(a) of Part C of this regulation.
of this part applies unless it meets the requirements of this (2) Motorboats 26 feet in length to less than 40 feet
section. in length shall abide by Section 4(b) of Part C of this
(b) Each vessel not carrying passengers for hire, lesggulation.
than 40 feet in length, shall have at least one life preserver (3) Motorboats 40 feet in length to less than 65 feet
(Type | PFD), buoyant vest (Type Il PFD), or marinein length shall abide by Section 4(c) of Part C of this
buoyant device intended to be worn (Type Ill PFD), of aregulation.
suitable size for each person on board. Kapok and fibrous (b) Motor Vessels.

DELAWARE REGISTER OF REGULATIONS, VOL. 2, ISSUE 6, TUESDAY, DECEMBER 1, 1998




PROPOSED REGULATIONS 943

(1) Motor vessels less than 50 gross tonnage shall (a) Whoever uses a boat ramp, seawall, or other
carry one Type B-Il approved hand portable firemooring facility shall do so on a first-come, first-serve basis.
extinguisher. (b) No person shall leave a vessel unattended at any

(2) Motor vessels 50 and not over 100 grossseawall or other mooring facility. Disabled vessels shall
tonnage shall carry two Type B-Il approved hand portablelear the area as soon as possible.
fire extinguishers. (c) No person shall use any seawall or other mooring

(3) Motor vessels 100 and not over 500 grosdacility except for vessels loading and unloading and as a
tonnage shall carry three Type B-Il approved hand portablbolding area for vessels waiting to use boat ramps.
fire extinguishers. (d) No person shall moor or conduct repairs to a vessel

(4) Motor vessels 500 but not over 1,000 grossin any area which interferes with vessel traffic at a boat
tonnage shall carry six Type B-1l approved hand portable fireamp. Ramp space shall be kept clear at all times for usage of
extinguishers. vessels being launched or recovered.

(5) Motor vessels over 1,000 gross tonnage shall (e) Vessels left abandoned at any seawall or other
carry eight Type B-lIl approved hand portable firemooring facility or found adrift shall be removed at the
extinguishers. owner’s expense. \Vessels left unattended at any seawall or

(c) In addition to the hand portable fire extinguishersother mooring facility in excess of 48 hours without
required by subsection (b) of this section, the following fire-contacting the Division or a Fish and Wildlife Agent shall be
extinguishing equipment shall be fitted in the machinerydeemed abandoned.
space:

(1) One Type B-Il hand portable fire extinguisher Section 3. Parking Lots.
shall be carried for each 1,000 B. H. P. of the main engines or (a) No person shall park a vehicle or boat trailer in an
fraction thereof. @ However, not more than six suchundesignated parking space.
extinguishers need be carried. (b) No person shall park, stop, or stand a vehicle or boat

(2) On motor vessels over 300 gross tons, either onteailer in front of a boat ramp except in designated areas.
Type B-lll semiportable fire-extinguishing system shall be  (c) No person shall park a vehicle or boat trailer in such
fitted, or alternatively, a fixed fire-extinguishing system shalla manner as to impede traffic.
be fitted in the machinery space. (d) No person shall camp overnight in a parking lot.

(d) Barges carrying passengers. (e) No person shall abandon a vehicle or boat trailer in a

(1) Every barge 65 feet in length or less whileparking lot. If a vehicle or boat trailer is abandoned, it will
carrying passengers when towed or pushed by a motorbodte removed at the owner’s expense. Vehicles or boat trailers
motor vessel or steam vessel shall be fitted with hantkft unattended in a parking lot for in excess of 48 hours
portable fire extinguishers as required by this Section 4 olvithout contacting the Division or a Fish and Wildlife Agent
Part C of this regulation, depending upon the length of thehall be deemed abandoned.
barge. (f) Operators of emergency vehicles shall have priority

(2) Every barge over 65 feet in length while over all other vehicles. Vessel operators shall clear passage
carrying passengers when towed or pushed by a motorbo&br emergency vehicles on their approach or when directed
motor vessel or steam vessel shall be fitted with hantby an enforcement officer.
portable fire extinguishers as required by this section,

depending upon the gross tonnage of the barge. Seetion-4--Obhedienceto-Ordersby-Enfercement-Officers.

Section 2. Obedience to orders by enforcement officers.  willfullyfail-errefuse—to—comply—with-anytawful-erder-or
Hshall-be-avielation-ef-thisregulationfer-apersen todirection—ofan—enforcementofficerinvested—bytaw—with
i fai F i lawiorder or hori : hi ation.

direction of an enforcement officer invested by law with

authority to enforce this regulation. BR-11. NAVIGATION LIGHTS.

BR-10. BOAT RAMPS AND PARKING LOTS Section 1. Applicability.

ADMINISTERED BY DIVISION. (a) Except for vessels used by enforcement officers for
Section 1. Applicability. law enforcement purposes, this regulation applies to all

This regulation applies to boat ramps, parking lots, andessels used on the waters of this State.
seawalls or other mooring facilities administered by the (b) Vessels over 20 meters (65.6 ft.) in length and

Division. vessels listed below shall display lights and exhibit shapes in
accordance with the International or Inland Navigation Rules
Section 2. Boat Ramps and Mooring Facilities. and Annexes (Commandant Instruction M16672.2C):
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(1) Vessels towing, pushing, or being towed orless than 50 meters (164 ft.) in length shall not be obliged to

pushed; exhibit such light but may do so;
(2) Vessels engaged in fishing; (3) Sidelights; and
(3) Vessels not under command,; (4) A sternlight.
(4) Vessels restricted in their ability to maneuver; (b) Power-driven vessels underway in international
(5) Pilot vessels; or waters:
(6) Air-cushion vessels. (1) Power-driven vessels of less than 12 meters
(39.4 ft.) in length may in lieu of the lights prescribed in
Section 2. Visibility of lights. subsection (a) of this section exhibit an all-round white light
{a) The lights required by this section shall have anand sidelights;
intensity so as to be visible at the following ranges: (2) Power-driven vessels of less than 7 meters (23
(1) In a vessel of 12 meters (39.4 ft.) or more in lengtHt.) in length whose maximum speed does not exceed 7 knots
but less than 50 meters (164 ft.) in length: may in lieu of the lights prescribed in subsection (a) of this

(a) a masthead light, 5 miles; except that where theection exhibit an all-round white light and shall, if
length of the vessel is less than 20 meters (65.6 ft.), 3 milegyracticable, also exhibit sidelights; and

(b) a sidelight, 2 miles; (3) The masthead light or all-round white light on a
(c) a sternlight, 2 miles; power-driven vessel of less than 12 meters (39.4 ft.) in
(d) a towing light, 2 miles; length may be displaced from the fore and aft centerline of
(e) a white, red, green or yellow all-round light, 2 the vessel if centerline fitting is not practicable, provided
miles; and that the sidelights are combined in one lantern which shall be
(f) a special flashing light, 2 miles. carried on the fore and aft centerline of the vessel or located
(2) In a vessel of less than 12 meters (39.4 ft.) in lengthas nearly as practicable in the same fore and aft line as the
(a) a masthead light, 2 miles; masthead light or the all-round white light.
(b) a sidelight, 1 mile; (c) Power-driven vessels underway in inland waters
(c) a sternlight, 2 miles; shall exhibit the same light for vessels in subsection (a) of
(d) a towing light, 2 miles; this section except:
(e) a white, red, green or yellow all-round light, 2 (1) A vessel of less than 12 meters (39.4 ft.) in
miles; and length may, in lieu of the lights prescribed in subsection (a)
(f) a special flashing light, 2 miles. of this section, exhibit an all-round white light and
sidelights.
Section 3. Prohibition. (2) A vessel of less than 20 meters (65.6 ft.) in

(a) No person may use a vessel to which this regulatiolength need not exhibit the masthead light forward of
applies without carrying and exhibiting the lights required inamidships but shall exhibit it as far forward as practicable.
Section 4 of this regulation and of the intensity required in  (d) Sailing vessels underway and vessels under oars in

Section 2 of this regulation: international and inland waters:
(1) When underway or at anchor; (1) A sailing vessel underway shall exhibit:
(2) In all weathers from sunset to sunrise; and (a) Sidelights; and
(3) During times of restricted visibility. (b) A sternlight;
(b) No person may use a vessel to which this regulation (2) In a sailing vessel of less than 20 meters (65.6

applies which exhibits other lights which may be mistakerft.) in length, the lights prescribed in paragraph (d)(1) of this
for those required in Section 4 of this regulation during suclsection may be combined in one lantern carried at or near the
time as navigation lights are required. top of the mast where it can best be seen.

(c) No person may use a vessel to which this regulation (3) A sailing vessel underway may, in addition to
applies unless it carries and exhibits the light or day shapeke lights prescribed in paragraph (d)(1) of this section,
required in the International or Inland Navigational Rulesexhibit at or near the top of the mast, where they can best be
and Annexes (Commandant Instruction M16672.2C) foseen, two all-round lights in a vertical line, the upper being
vessels used under special circumstances defined therein. red and the lower being green, but these lightsshall not be

exhibited in conjunction with the combined lantern

Section 4. Navigation Lights Required. permitted in paragraph (d)(2) of this section.
(a) Power-driven vessels underway in international and (4) A sailing vessel of less than 7 meters (23 ft.) in
inland waters shall exhibit: length shall, if practicable, exhibit the lights prescribed in
(1) A masthead light forward; paragraph (d)(1) or (2) of this section, but if she does not, she

(2) A second masthead light abaft of and highershall have ready at hand an electric torch or lighted lantern
than the forward one; except that in inland waters a vessel ghowing a white light which shall be exhibited in sufficient
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(3) The entrance to any canal or waterway;
(5) A vessel under oars may exhibit the lights (4) A permanent mooring facility; or
prescribed in this section for sailing vessels, but if she does (5) A vessel docking facility.
not, she shall have ready at hand an electric torch or lighted (d) No person shall place any item or equipment in a
lantern showing a white light which shall be exhibited innavigable channel so as to obstruct or otherwise impede or

945

time to prevent collision.

sufficient time to prevent collision.
(6) A vessel proceeding under sail when also being

interfere with the passage of a vessel.

propelled by machinery shall exhibit forward where it canSectior-3—Obedience-te-Ordersby-EnforcementOfficers.
best be seen a conical shape, apex downward. When upon H-shal-be-avielation-of-thisregulationferapersen to
inland waters, a vessel of less than 12 meters (39.4 ft.) willfulyfail-orrefuseto-comply-with-any-tawful-erder-or

length is not required to exhibit this shape.
(e) Anchored vessels:

(1) International and Inland. - Vessels at permanent
moorings are not required to display an anchor light. APPENDIX A
(2) International and Inland. - A vessel of less than
50 meters (164 ft.) in length at anchor shall exhibit an alllSSUING AUTHORITIES
round white light where it can best be seen or:
(a) In the fore part, an all-round white light or authority in:
one ball; and

direction—of-an—enforcement—officer—invested—bytaw—with
autherity-to-enferee-thisregulation.

(a) The state is the issuing authority and reporting

(b) At or near the stern and at a lower levelAlabama (AL)  Montana (MT)
than the light prescribed in subparagraph (2)(a) of thiémerican Samoa  (AS)  Nebraska (NB)
subsection, an all-round white light. Arizona (AZ)  Nevada _ (NV)
(3) Inland. - A vessel of less than 7 meters (23 ft.) inArlﬁnsqs ((':A‘If) NNewJHampshlre (NNJH)

length, when at anchor, not in or near a narrow channe aII orr&|a (CL) New '\/Trsgy E\IM)
fairway, anchorage, or where other vessels normall olorado (CT) New Ye>;(|co (NY)
navigate, shall not be required to exhibit the lights or shap glr;\]/\?;rt:acm EDL; Nc?:ltvh (cl)erlrolina ((NC))

i i h 2) of thi tion.

prescribed in paragraph (d)(2) of this section District of Columbia (DC)  North Dakota (ND)
Section5_Obedi Ord Enf Oficers Florida (FL)  Ohio (OH)
ol '” olati £ thi lationf n'toGeorgia (GA) Oklahoma (OK)
v fai ¢ i lawbul-order or Guam (GM) Oregon (OR)
g f ; i ; | i,[hHawan (HA)  Pennsylvania (PA)
hori ; ; lation Idah (ID) Puerto Rico (PR)

' lllinois (IL) Rhode Island (RI)
BR-12. ANCHORING AND  OBSTRUCTING 'ndiana (IN)  South Carolina (SC)
NAVIGATION lowa (1A) South Dakota (SD)
' Kansas (KA) Tennessee (TN)

Section 1. Applicability. Kentucky (KY) ~ Texas (TX)
This regulation applies to all vessels or other object Oal:'nséana ((I\I;Ié)) \%?riont E\L/J_B)

I h f thi .

used or placed on the waters of this State Maryland (MD)  Virginia (VA)
Section 2. Anchoring Massachusetts (MS)  Virgin Islands (VI
(a) No person shall anchor a vessel or other object in !chlgant (I\IC/I(I:\I) VV\\//ashl\r}gtqn. (va\'\/l)
navigable channel or allow any equipment from an anchore :ggizz?pgi ((MI)) Wiesignlsr?nmla ((WS))

| . .

vessel to extend into the channel and subsequently interfe souri (MO) Wyoming WY)

with passage of any other vessel.

(b) No person shall anchor a vessel in such a manner as
to obstruct or otherwise obscure navigation aids.

(c) No person shall anchor a vessel or allow an
equipment from an anchored vessel to obstruct or otherwise
interfere with passage or any other vessel near:

(1) A boat launching facility;
(2) A marina entrance;

Jeporting authority in:

Alaska (AK)

(b) The Coast Guard is the issuing authority and

The abbreviations following the names of the states
listed in the paragraphs (a) and (b) are the two capital letters
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that must be used in the number format to denote the state of
principal use.

APPENDIX B
ONE YEAR CYCLE
COLOR YEAR YTEAR
IS3UED | EXPIRES
Blue 1997 1997
Otatize 1909% 1993
Green 1799 1999
Red 2000 2000
Blue 2001 2001
Orange 2002 2002
TANMO-YEARCYCLE
CoECR YA E oo an
ESsHEE | EERES
Fed s e
Biue 1987 1R
Erratre o0 a0
Sreet 1988 2068
Fed 28648 Fsiapy
B 28 2862
THREE YEAR CYCLE
COLOR TEAR TEAR
[S3UED EZFIRES
Green 1935 1997
Red 1996 1998
Blue 1997 1900
Dratge 19398 2000
Green 1959 2001
Red 2000 2002

PuBLIC SERVICE COMMISSION
Statutory Authority: 26 Delaware Code,
Section 209(a) (26 Del.C. 209(a)

BEFORE THE PUBLIC SERVICE COMMISSION OF
THE STATE OF DELAWARE

IN THE MATTER OF THE |
SALE, RESALE, |
AND OTHER PROVISIONS |
OF INTRASTATE |
TELECOMMUNICATIONS |

SERVICES | PSC REGULATION
(OPENED MAY 1, 1984; | DOCKET
REOPENED | NO. 10

NOVEMBER 17, 1998) |

IN THE MATTER OF THE |
DEVELOPMENT OF |
REGULATIONSFOR THE |

FACILITATION OF |

COMPETITIVE ENTRY INTO |

THE TELECOM- | PSC REGULATION
MUNICATIONSLOCAL | DOCKET NO. 45
EXCHANGE SERVICE |

MARKET (OPENED |

NOVEMBER |

21, 1995;REOPENED |

NOVEMBER 17, 1998) |

ORDER NO. 4949

AND NOW, to-wit, this 17th day of November, 1998;

WHEREAS, in PSC Order No. 3283 (June 18, 1991)
entered In The Matter of the Sale, Resale and Other
Provisions of Interstate Telecommunications Services, PSC
Regulation Docket No. 10, the Commission issued its
“Rules For The Provison of Competitive Intrastate
Telecommunications Services” to govern
telecommunications carriers offering intrastate
telecommunications services for public use within the State;
and

WHEREAS, by Order No. 4468 (April 8, 1997) issued
In The Matter of the Development of Regulations for the
Facilitation  of = Competitive  Entry  Into  the
Telecommunications Local Exchange Service Market, PSC
Regulation Docket No. 45, the Commission issued “Interim
Rules Governing Competition In The Market For Loca
Telecommunications Services’ to govern competitive local
exchange telecommunications services within the State; and
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has proposed amendment of those Rules to lessen regulatgmpposed amendments thereto, with the Registrar of
burdens on telecommunications carriers, as well as on thHeegulations for publication in the Register of Regulations, as
Commission; to reflect the changing regulatoryrequired by 29 DelC. § 10115, on December 1, 1998. In
environment; to harmonize, where appropriate, theddition, the Commission Secretary shall, contemporaneous
provisions of the Docket 10 and Docket 45 Rules; and tevith such filing, cause a copy of the Notice attached as
conform, where practicable, the requirements of these Ruldsxhibit “A” and the existing Docket 10 and Docket 45 Rules
with other regulatory provisions; and and the proposed amendments thereto to be sent by United
WHEREAS, the Commission is authorized by 26 .Del States Mail to: (1) all prior participants in PSC Regulation
C. § 209 to fix just and reasonable standards, classificationDockets 10 and 45; (2) all persons who have made timely
regulations, practices, measurements, or services to Iequests for advance notice of such proceedings; and (3) the
furnished, imposed, observed, and followed thereafter bpivision of the Public Advocate.
any public utility; and 5. That the Commission Secretary shall cause the
WHEREAS, the Commission deems it appropriate topublication of the attached Notice of Proposed Rule
consider amendment of the Docket 10 and Docket 45 Rulesmendment attached hereto as Exhibit “B” to be made in
as proposed by its Staff, pursuant to the procedures fdrhe News Journand the Delaware State Newswspapers
amendment of agency regulations set forth by 29 De§§  on the following dates, in two column format, outlined in

10113-101109. black:
December 1, 1998 (for The News Jouynal
NOW, THEREFORE, IT IS HEREBY ORDERED December 2, 1998 (for the Delaware State News
THAT: 6. That the telecommunications service providers

1. The Commission proceedings captionkd The regulated by the Commission are notified that they may be
Matter of the Sale, Resale and Other Provisions of Interstateharged for the cost of this proceeding under 26 DeB
Telecommunications Servige8SC Regulation Docket No. 114.

10 andIn The Matter of the Development of Regulations for 7. That the Commission reserves the jurisdiction and
the Facilitation of Competitive Entry Into the authority to enter such further orders in this matter as may be
Telecommunications Local Exchange Service MarR&IC  deemed necessary or proper by Order of the Commission.
Regulation Docket No. 45, are hereby re-opened to consider

amendment of the Rules promulgated therein. ThesBY ORDER OF THE COMMISSION:

proceedings shall be consolidated and conducted as a singl@dairman

proceeding for this purpose. Vice Chairman

2. That Robert P. Haynes is designated as the Hearingommissioner
Examiner for this proceeding pursuant to the terms of 2&€ommissioner
Del. C. § 502 and 29 DelC. § 10116, to organize, classify, Commissioner
and summarize all materials and other testimony filed in this
proceeding, and to make findings and recommendations &TTEST:
the Commission concerning the proposed amendments @ecretary
the basis of the materials and information submitted.

Hearing Examiner Haynes is specifically authorized to BEFORE THE PUBLIC SERVICE COMMISSION OF
solicit additional comments and to conduct, upon due notice, THE STATE OF DELAWARE

such public hearings as may be required to develop further

materials and evidence. Barbara MacDonald, Esquire, N THE MATTER OF THE |

designated as Staff Counsel for this matter. SALE, RESALE, |

3. That the Commission seeks public comment ang\ND OTHER PROVISIONS |
input concerning the content of the proposed amendments tor INTRASTATE |
the Docket 10 and Docket 45 Rules, and for this purpose ang-| EcOMMUNICATIONS |
to comply with the rgqylrements of _ZLDQ. 88§ 1133 gnd ERVICES | PSC REGULATION
10115, the Commission hereby issues the Not_lcgs ,‘O,OPENED MAY 1, 1984 | DOCKET
Proposed Rule Amendment attached hereto as Exhibits AREOPENED | NO. 10
and “B” for publication, respectively, in the Register of '
Regulations and in two (2) newspapers of general circulatioNOVEMBER 17, 1998) |
in the State.

4. That the Commission Secretary shall file the NoticdN THE MATTER OF THE |
of Proposed Rule Amendment, together with copies of th® EVELOPMENT OF |
existing text of the Docket 10 and Docket 45 Rules and thREGULATIONS FOR THE |
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FACILITATION OF | telecommunications services where such modifications will,
COMPETITIVE ENTRY INTO | among other things, promote efficiency in public and private
THE TELECOM- | PSC REGULATION resource allocations and encourage economic development.
MUNICATIONS LOCAL | DOCKET NO. 45 The process under which the PSC acts to make and amend
EXCHANGE SERVICE | regulations is set forth by 29 DeC. §§ 10111 through
MARKET (OPENED | 10119.

The text of both the present Docket 10 Rules and the
proposed amendments and changes thereto, are attached
hereto as Attachment 1. In that attachment, regular type
denotes the presently existing text of the rules. Underlined
text indicates the text of proposed additions or changes.

NOTICE OF PROPOSED RULE AMENDMENT Struck-through text indicates present text proposed to be

deleted. The text of both the present Docket 45 rules and the

The Delaware Public Service Commission (the “PSC")yroposed amendments and changes thereto are attached as
proposes to formulate and adopt amendments to its existingtachment 2. In that attachment, regular type denotes the
‘Rules for the Provision of Competitive Intrastate presently existing text of the rules. Underlined text indicates
Telecommunications Services first ado.pt.edrhe Matter of  ihe text of proposed additions or changes. Struck-through
The Sale, Resale and Other Provisions Of Intrastatgey; indicates present text proposed to be deleted. The text
Telecommunications Service®SC Regulation Docket No. of the existing and proposed Regulations Docket 10 and
10 (“the Docket 10 Rules”) and to its existing “Interim RU|esRegulation Docket 45 Rules, along with summaries of the
Governing  Competition in the Market for Local proposed changes, may be inspected at the Commission’s
Telecommunications Services” first adopted The Matter office, 861 Silver Lake Boulevard, Cannon Building, Suite
of The Development of Regulations For The Facilitation °f100, Dover, DE 19904 during the Commission’s normal
Competitive Entry Into The Telecommunications Local, siness hours, Monday to Friday, 8:00 AM to 4:30 PM.
Exchange Service MarkePSC Regulation Docket No. 45 cqpjes are available at a fee of $0.25 per page. The existing
(the “Docket 45 Rules”). The proposed amendments argnq proposed rules may also be inspected and copied at the
intended to reflect changes in the regulatory environmentommission’s website - http://www.state.de.us/govern/
since the Rules’ adoption; to harmonize the provisions of thﬁgencies/pubservc/delpsc.htm
Docket 10 Rules and Docket 45 Rules, where appropriate; The PSC solicits written comments, compilations of
and to conform the provisions of these Rules with othegata priefs, or other written materials addressing the
regulatory provisions, where practicable.  The ruleproposed amendments. Twelve (12) copies of such written
amendments will, overall, lessen the regulatory burdens andaterials shall be filed with the Commission at its office at
costs, both to regulated carriers and the PSC. the above address on or before January 8, 1999. In addition,

Significant proposed changes with respect to the Docke{ny comments should include proposed text of any further or
10 Rules include allowing carriers to file price lists in placeyternate amendments to the Docket 10 Rules or Docket 45
of tariffs; eliminating the requirement that tariffs be gjes supported by the party submitting comments. After
accompanied by cost studies; allowing changes to existingye filing of such comments, the Commission’s designated
tariff rates to be implemented upon three days notice, rath@fearing Examiner in this proceeding may solicit additional
than on fourteen or five days notice; adding a new rule tQomments or further proposed amendments on the basis of
govern Primary Interexchange Carriers’ (“PIC") changeshe materials and information submitted. The Hearing
consistent with the Federal Communications Commission’gyaminer shall conduct a public hearing upon the proposed
PIC change rules; and adding a new rule govemningmendments and all comments and materials received on
enforcement. February 8, 1999, commencing at 10:00 AM at the

Significant proposed amendments with regard to the:ommission’s Dover office.

Docket 45 Rules include eliminating the requirement that Any person who wishes to otherwise participate in this
competitive local exchange carriers file cost data with ratroceeding should notify the Commission in writing on or
changes unless specifically requested to do so by thgsfore January 8, 1999. Copies of comments filed and
Commission Staff, and revising the rules governingcopies of any proposed amendments will be available for
customer selection of a local exchange carrier to minimizc}gub“C inspection at the Commission’s Dover office. Only
the possibility of unauthorized changes in carrier. persons who file comments or request to participate will be

The PSC derives its legal authority to make and amenﬁrovided notice of further proceedings.
regulations governing the conduct of public utilities from 26 Telecommunications service providers subject to the
Del. C. 8§ 201 and 209. In addition, under 26 I8 703,  jyrisdiction of the PSC are notified that they may be charged
the PSC is authorized to modify its regulation offgr the costs of this proceeding under 26.02I§114.

NOVEMBER |
21, 1995;REOPENED |
NOVEMBER 17, 1998) |
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Individuals with disabilities who wish to participate in 2. telephone or telecommunications answering
these proceedings may contact the Commission to discussrvices, paging services and physical pickup and delivery
auxiliary aids or services needed to facilitate suchincidental to the provision of information transmitted
participation. Contact may be in person, by writing,through electronic or electromagnetic media, including light
telephonically, by use of the Telecommunications Relayransmission.

Service, or otherwise. The Commission’s toll free number is 3. Community antenna television service or Cable
800-282-8574. Television Service to the extent that such service is utilized
solely for the one-way distribution of such entertainment or

DELAWARE PSC RULES FOR THE PROVISION OF informational services with no more than incidental

COMPETITIVE INTRASTATE subscriber interaction required for selection of such
TELECOMMUNICATIONS SERVICES entertainmenservices
Applicability: Any person (€arrier) offering intrastate c. "REGULATED TELECOMMUNICATIONS

telecommunications services for public use within the Stat€ARRIERS" or “Carriers”- means persons who provide

of Delaware (originating and terminating within the Statetelephone service for public use within the State of
without regard to how the person decides to route the traffidpelaware. For purposes of regulation by the Delaware
is subject to the regulation of the Public Service CommissiofPublic ~ Service Commission the term "Regulated

(hereafter, “Commission”) of the State of Delaware. Telecommunications Carrier"_or “Carriespecifically does
Persons subject to these regulations (i.ecarfers notinclude:
offering service for public use) include resellersV@ATS 1. telephone service that is provided by or owned

and other bulk telecommunications services and facilitiesand operated by any political subdivision, public or private
based carriers. Persons providing telephone service throughstitution of higher education or municipal corporation of
customer owned, coin operated (or pay) telephonethis State or operated by their lessees or operating agents for
(COCOTS) are governed by the Commission Rules inthe sole use of such political subdivision, public or private
Regulation Docket No. 12 regardin®€OCOTS) as the institution of higher learning or municipal corporation.

same may from time to time be amended. The Commission 2. a—compary—which——provides
reserves the right to exempt any person otherwise subject telecommunications services provided by a compsoigly
these Rules from the operation of any portion of such rule® itself and its affiliates or members or between points in the
for good cause shown after notice and hearing. To the extesame building, or between closely located buildings which
that existing tariffs _or price lists of intrastate are affiliated through substantial common ownership and
telecommunications service providers aFbe—bBiamend does not offer such services to the available general public.
State—Felephone—Company-as—oi-the—effectivedate—ef these 3. previders—oftelephone service providely

Rules-establishrulesand-regulationsonsistent with these either primarily cellular technology or by domestic public
Rules, then, and in that event, PSC Regulation Docket Ndéand mobile radio service.

10 Rulesthe-tariff shall control. d. "INTRASTATE" means telecommunications
services that originate and terminate within the State of
Rule 1 -Definitions Delaware, without regard to how the call is switched or

a. “COCOT" means Customer Owned, Coin routed.
Operated (i.e., pay) Telephone.

b. “Telecommunications Service” or “Telephone Rule 2 -Certification Requirement.
Service” means the transmittal of information, by means of\ll persons (@arriers) wishing to provide public intrastate
electronic or electromagnetic, including light, transmissiontelecommunications services within the State of Delaware
with or without benefit of any closed transmission mediumare required to file with the Commission an original and ten
including all instrumentalities ancillary thereto, equipment,(10) copies of an Application for Certificate of Public
facilities, apparatus, and services (including the collectionConvenience and Necessity. Such application shall contain
storage, forwarding, switching, and delivery of suchall the information and exhibits, hereinafter required and
information) used to provide such transmission includingnay contain such additional information as the Applicant
directory, information and operator service. "Telephoneleems appropriate to demonstrate to the Commission that it
Service" does ndhclude—hewever possesses the technical, financial and operational ability to

1. the rent, sale, or lease, or exchange for otheadequately service the public interest and that the public

value received, of customer premises equipment—exeept faonvenience and necessity requires or will require the

eustemef—pfemrses—equmem—md—er—are\ﬁded—by aperation of such business.

date-of-these Regulations-and-only- thento-the-extentthat the Rule 3 -Notice
regulation-oftsprovisienis-rotFederally preempted. Notice of the filing of such an application shall be given at
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the time_determined by the Commission Stdiffrefiling. to  technical expertise showing Applicant's qualification to

each-—certificated-telephone-company{exeluding-each-hold@rovide the intended service including the names, addresses
ef—a—eeeeqleemﬂeate)—the—%Mm—Adweate—aﬂd—teeuchand qualifications of the officers, directors and technical or

skbgch  engineering personnel who will be operating and/or
applicant shall publish notice of the filing of the applicationmaintaining the equipment to be used to provide such
in two (2) newspapers having general circulation throughouservice.

the State in a form to be prescribed by the Commission. f.  Upon written request of the Commission Staff, the
Bdescription and map of the Applicant's owned, leased, and
Rule 4 -License Requirement. optioned facilities existing and planned to exist within the

Each applicant for a Certificate shall demonstrate that it iState of Delaware in the next three years. Also, map showing
legally authorized and qualified to do business in the State gfoints of presence within the State of Delaware. All such

Delaware, including that it hdsavingreceived authority to  descriptions and maps shall at all times be kept current and
do business issued by the Secretary of Stditdicenses are to be updated as changes are known to the Applicant

reguired-by-the Division-of Revenue-of the State-ef Belawareduring the processing for the application and thereafter if the

and by local authorities within the area of proposedapplication is approved.

operation within the State. g. If the Asapplicant -dees—notrequires deposits,
advance payments, prepayments, financial guarantees or the
Rule 5-Traffic like from customers and charges only for service after it has

Persons (€arriers) seeking to provide intrastate been provided, then#e bond shall be required—Otherwise
telecommunications service within the State of Delawaré\applicant shall file a bond with a corporate surety licensed
shall be required in their filings to set forth an effective plarnto do business in Delaware guaranteeing the repayment of all
for identifying and billing intrastate versus interstate traffic,customer deposits and advances upon the termination of
and shall pay the appropriate Local Exchange Company farervice. The Bond need not be filed with the application but
access at its prevailing access charge rates. If adequate certificate will be issued to an Applicant and no Applicant
means of categorizing traffic as interstate versus intrastateay commence business until Applicant files such Bond
are not or cannot be developed, then, for purposes efith the Commission. The amount of the Bond will be the
determining the access charge to be paid to the locgreater of (1) 150% of the projected balance of deposits and
exchange company for such undetermined traffic, the traffiadvances at the end of three years of operations or (2)
shall be deemed to be of the jurisdiction having the highe$50,000. If at any time the actual amount of deposits and
access charges and billed at the higher access charges. advances held by the holder of a Certificate issued after the
effective date of this regulation exceeds the amount
Rule 6 -_Additional Requirements. projected, the amount of the Bond with surety shall be
Applicants shall be required to present substantial evidendacreased to comply with the requirement in the preceding
supporting their financial, operational and technical abilitysentence. Continuation of the Bonding requirement after the
to render service within the State of Delaware. Suchiirst three years will be at the discretion of the Commission
evidence shall include, but is not limited to: which upon application may dispense with the Bond

a. Certified financial statements current within twelverequirement for good cause shown.

(12) months of the filing. Publicly traded Applicants must  h. Applicants, with total assets less than $250,000,
file their most recent annual report to shareholders and SE@ust post a $10.000 performance bond with Delaware surety
Form 10-K. Other indicia of financial capability may also beand renew such bonds annually until their assets exceed
filed. $250,000.

b. Brief narrative description of Applicant's proposedhi. Copies of the Applicant’s authority to do business in
business in Delaware and its operations in other stateBelaware State—Business—tieensissued by _Delaware’s
Identifications of states in which Applicant presently is Secretary of Stat®elaware Bivision-of Revente.
providing service, and for which service applications are
pending. Rule 7 -Tariffs and Cost Studies.

c. Upon written request of the Commission Staff, theEach application for a Certificate of Public Convenience and
Fthree year construction, maintenance, engineering andecessity shall include proposed initial tariffs or price lists,
financial plans for all services intended to be provided withirrules, regulations, terms and conditions of service
the State of Delaware with a technical description of thespecifically adapted for the State of Delaware. _Carriers
equipment which will be used to provide such services. filing rates for new services or changing rates for existing

d. Relevant operational experience of each principaservices should provide a statement to the Commission that
officer responsible for Delaware operations. such rates generate sufficient revenues to cover the

e. Specific description of Applicant's engineering andincremental cost of offering such service. Carriers do not
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need to provide cost data showing that rates are generating Rule 9 -Abandonment or Discontinuation of Service.
sufficient revenue to cover the incremental cost of offering &o person (€arrier) shall abandon or discontinue service, or
service unless specifically requested to do so upon writteany part thereof, established within the State of Delaware
request by-the Commission Stafftritialtarifis—shallbe without prior Commission approval and without having

accompanied—by—eost—studies—or—other—supperting- datareviously made provision, approved by the Commission,
establishing—the—reasenableness—and—sufficieney—of thier payment of all relevant outstanding liabilities (deposits)
proposed—+ates—and-charges—Other—supperting-datafiled io customers within the State of Delaware.
lieu-ofa-cost-study-must-clearly-establish-the-ecenoemie basis

fer-managements-decision-to-enter-the Delaware-market for Rule 10 - Reports to be provided to the Commission.
each-of-theprepoesed-servie€opies of Applicant's tariffs All persons (Garriers) certificated to provide Intrastate

or price lists and terms and conditions of service in othertelephone service for public use after the effective date of
jurisdictions must be provided to the Commission uporthese Rules shall provide such information concerning
request. Applicant's tariffs must include specific policies forDelaware operations to the Public Service Commission as
customer deposits and advances, for prompt reconciliation dhe Commission may from time to time request.
customer billing problems and complaints, and for timely ~ a. The accounting system to be used is the Uniform
correction of service problems.__Applicanépphicatiors  System of Accounts of the Federal Communications
must provide and keep current the name, address ar@bmmission or other uniform system of accopresviously
telephone number of Applicant's Delaware Resident Agent.approved in writing by the Chief of Technical Services
Aeeeuntantof the Commission.
Rule 8 - New Options or Offerings b. All reports required by theserlites to be submitted

& Competition-exists Persons_(€arriers) seeking to to the Commission shall be attested to by an officer or
introduce a service option or offering under this section shathanager of the carrier, under whose direction the report is
file information sufficient to establish the existence of actuaprepared, or if under trust or receivership, by the receiver or
competition for the services and customer categories ta duly authorized person, or if not incorporated, by the
which the tariff_or price lisapplies. proprietor, manager, superintendent, or other official in

After initial certification, a person _@rrier) may charge of the €arrier's operation.
introduce new options or offerings ten (10) days after c. All periodic reports required by this Commission
making a tariff_or price lisfiling with the Commission. A must be received on or before the following due dates unless
change to an existing tariff or price lisdn be implemented otherwise specified herein, or unless good cause is
upon-feurteen{Idhree (3)days notice—ferprice-inereases demonstrated by the carrier:
and-five{(5)daysnoticeforprice—deereaste tariff or 1. Annual reports: one hundred twenty (120) days
price list filing shall be accompanied by cost support asafter the end of the reported period.
required in Rule 7eeost-studies—er—ether—supperting—data 2. Special and additional reports: as may be
establishing—the—reasonableness—and—sufficieney—of therescribed by the Commission unless good cause to the
proposed-rates-and-charges—Othersupporting—datafiled aontrary is demonstrated.
lieu-of-acoststudy-must-elearly-establish-the-eeonremie basis d. The annual report shall include standard financial

fer-manhagement's-decisionto-prepese-the-option—offering aeports (balance sheet, statement of operations, supporting
tariff-change. schedules, etc.). This report shall also include (i) the same

b. Competiion—dees—not—existAfter—initial  after-the-fact information that management is provided
certificationa-person{earrier-may-introddcenew-oeptiens oconcerning the measurement of performance provided in
offerings;-er-ehange-an-existingtarif-60-days-aftermaking delaware, (i) the information used to determine the
tariff-filing-with-the-Commission—TFhetarifffiling-shall-be Delaware Income Tax liability, and (iii) financial and
aceompanied—by—eost——studies—or—other—suppeorting- dataperating information for the smallest management unit that
establishing—the—reasonableness—and—sufficieney—of thiacludes Delaware. Additional information to be provided
propesed—+ates—and-charges—Other—supperting—data—filed includes:
lieuofacoststudymustelearly-establish-the-eeonemie basis 1. Intrastate revenues (net of uncollectibles) by
fermanagement's-decisionto-propese-the-option-offering @ervice category;
tariff-change—New-options—offerings-ertarif-changes may 2. Intrastate access and billing and collection cost
be—suspended—in—appropriate—cases—but—nermally—will bby service category;
allewed—to—take—effeetupon—60—days—netice—hoewever, the 3. Total number of customers by service category;
Cemmission—may—for—goed—eause—shewn—wave- this 4. Total intrastate minutes of use by service

reguirement—and—allow—the—tariffs—to—ge—inrte—eHeet—uponcategory;
sherternotice. 5. Total intrastate number of calls by service

category;
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6. A description of service offered; the State of Delaware on facilities or equipment available to
7. A description of each complaint received by the public are required:
service category (in the form of a single Complaints Log); a. To file for a Certificate of Public Convenience and

and, Necessity under theserlRes, unless already certified by the
8. \erification of deposits, customer advances,Commission; or
the bond requirement and the bond with surety. b. To immediately block such intrastate traffic so that

certification is no longer required.
NOTE:AIl reports filed pursuant to the requirement of this
section may be deemed to be non-public records within the Rule 14 - Service Quality.
contemplation of the exemption from public record statu®\ll persons subject to these Rules shall provide telephone
accorded by 29 DelC. § 10002 (d)(2) for trade secrets and service in accordance with such Telephone Service Quality
commercial or financial information obtained from a personRegulations as the Commission has adopted in PSC
which is of a privileged or confidential nature. Such report®Regulation Docket No. 20, Order No.3232. An Applicant
to receive confidential treatment must be clearly andseeking to be exempted from any portion of those Rules
conspicuously marked on the title page as containinghould file an appropriate application for exemption with the
proprietary information. Each page with the reportCommission, pursuant to Rule 1.2.3 of the rules adopted by
containing information deemed by the Company to behe Commission in Order No. 3232 (PSC Regulation Docket

proprietary in nature shall be so marked. No. 20).
Upon a Commission determination that a specific
Rule 11 - Discrimination Prohibited. service of a person @arrier) meets the requirements of Rule

No person (€arrier) shall unreasonably discriminate among8.a establishing the existence of actual competition, then the
persons requesting a tariffed service within the State afhortened notice requirements in Rule 8.a shall apply to that
Delaware. The Commission directs that the operating rulepecific service of that person {&der) and the 60-day
shall be_service pursuant to tariff or price li$t. in specific  notice requirement of Rule 3.5.1.G, as adopted in the
instances, a €xrrier wishes to provide service pursuant toCommission's Order No. 3232 (Docket No. 20) shall no
contract as a response to direct competition, tleatr@@r is  longer apply to it-—pending-future-Cemmission-aetion.
required to demonstrate affirmatively that (i) the request is in
response to actual rather than potential competition and (ii) Rule 15 - PIC Changes -
that the proposed contract structure and rates are at ledsd Carrier shall submit to a LEC a primary interexchange
equal to incremental cost. carrier (PIC) change order generated by telemarketing unless
the order has first been confirmed in accordance with the
Any finding of unreasonable discrimination shall be grounddollowing procedures:
for suspension or revocation of the Certificate of Public a. The Carrier has obtained the customer’s written
Convenience and Necessity granted by the Commission asithorization in a form that meets the requirements of Rule
well as the imposition of monetary and other penaltied6 of these Rules; or
pursuant to 26 DelC. Sections 217, 218. b. The Carrier has obtained the customer’s electronic
authorization, placed from the telephone number(s) on
Rule 12 - Suspension or Revocation of Certificate. which the PIC is to be changed, to submit the order that
Excessive subscriber complaints against a persearfier)  confirms the information described in paragraph (a) of this
shall be a basis for suspension or revocation of a carrief®ule to confirm sales electronically shall establish one or
Certificate of Public Convenience and Necessity if, aftemore toll-free telephone numbers exclusively for that
hearing, the Commission determines such complaints to lpurpose. Calls to the number(s) will connect a customer to a
meritorious. In all proceedings, the Commission shall givevoice response unit, or similar mechanism, that records the
to the person _(€arrier) notice of the allegations made required information regarding the PIC change, including
against it and afford thedarrier with an opportunity to be automatically recording the originating ANI; or
heard concerning those allegations, prior to the suspension c. An appropriately qualified and independent third
or revocation of the_€arrier's Certificate of Public party operating in a location physically separate from
Convenience and Necessity or other formal action. Theelemarketing representative has obtained the customer’s
burden of establishing the adequate provision of service igral authorization to submit the PIC change order that

upon the utility. confirms and includes appropriate verification data (e.g., the
customer’s date of birth or social security nhumber); or
Rule 13- Blockage. d. Within three business days of the customer’s

Persons _(€arriers) who intentionally or otherwise carry request for a PIC change, the Carrier must send each new
intrastate telecommunications traffic for sale or rewaibin customer an information package by first class mail
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containing at least the following information concerning thewith a type of sufficient size and readable type to be clearly

requested change: legible and must contain clear and unambiguous language
1. The information is being sent to confirm a that confirms:
telemarketing order placed by the customer within the 1. The subscriber’s billing name and address and
previous week: each telephone number to be covered by the primary
2. The name of the customer’s current Carrier; interexchange order;
3. The name of the newly requested Catrrier: 2. The decision to change the primary
4. A description of any terms, conditions, or interexchange carrier from the current interexchange carrier
changes that will be incurred: to the prospective interexchange carrier;
5. The name of the person ordering the change; 3. That the subscriber designates the
6. The name, address, and telephone number ghterexchange carrier to act as the subscriber’s agent for the
both the customer and the soliciting Carrier: primary interexchange carrier charge.
7. A postpaid postcard which the customer can 4. A subscriber can select a different primary
use to deny, cancel or confirm a service order; interexchange carrier for intrastate, intraLATA or

8. A clear statement that if the customer does nointernational calling. The letter of agency must contain
return the postcard the customer’s latigtance service will separate statements regarding those choices. Any Carrier
be switched within 14 days after the date the informatiordesignated as a primary interexchange carrier can be both a
package was mailed to [name of soliciting carrier]; subscriber’s interstate or interLATA primary interexchange

9. The name, address, and telephone number of earrier and a subscriber’s intrastate or intraL ATA primary
contact point at the Commission for consumer complaintsinterexchange carrier; and
and 5. That the subscriber understands that any

10. Carriers must wait 14 days after the form isprimary interexchange carrier selection the subscriber
mailed to customers before submitting their PIC changehooses may involve a charge to the subscriber for changing
orders to LECs. If customers have canceled their ordetthe subscriber’s primary interexchange carrier.
during the waiting period, Carriers, of course, cannot submit f. Letters of agency shall not suggest or require that a

the customer’s orders to LECSs. subscriber take some action in order to retain the
subscriber’s current interexchange carrier.
Rule 16 - Letter of agency form and content g. If any portion of a letter of agency is translated into

a. A _Carrier _shall obtain any necessary writtenanother language, then all portions of the letter of agency
authorization form a subscriber for a primary interexchangenust be translated into the same language as any
change by using a letter of agency as specified in thipromotional materials, oral descriptions or instructions
section. Any letter that does not conform with this section iprovided with the letter of ageney.
invalid.

b. The letter of agency shall be a separable document Rule 17- Enforcement
(an easily separate document containing only the authorizing a. Commission Oversightiothing in these Rules shall
language described in paragraph (e) of this section whosg®e deemed to limit the authority granted the Commission
sole purpose is to authorize an carrier to initiate a primarynder the Telecommunications Regulatory Authorization
interexchange carrier change. The letter of agency must lpect of 1992, 26 Del. C. §§ 701-703.
signed and dated by the subscriber to the telephone line(s) b. Violation and Penalties: Failure of a Carrier to

requesting the primary interexchange carrier change. comply with any provision of these Rules may result in the
c. The letter of agency shall not be combined withsuspension of revocation of its CPCN, and/or of the
inducements of any kind on the same document. imposition of monetary or other penalties as authorized by

d. Notwithstanding paragraphs (b) and (c) of this26 Del. C. § 217, 218.
section, the letter of agency may be combined with checks c¢. Proceedings: Upon application by any person
that contain only the paragraph (e) of this section and thaffected, including the Office of the Public Advocate or
necessary information to make the check a negotiablanother Carrier or upon its own motion, the Commission
instrument. The letter of agency check shall not contain ansnay conduct a proceeding to determine whether a Carrier
promotional language or material. The letter of agency chechas violated any provision of the Rules. Such proceeding
shall contain, in easily readable, bold-face type on the frorghall be conducted according to the requirements of 29 Del.
of the check, a notice that the consumer is authorizing &. c. 101, the Delaware Administrative Procedures Act.
primary interexchange carrier change by signing the check. d. For the purpose of determining whether it is
The letter of agency language also shall be placed near thecessary or advisable to commence a proceeding described
signature line on the back of the check. by Rule 17(c) above, the Commission or its Staff may, at any

e. Ata minimum, the letter of agency must be printedtime, investigate whether a Carrier is in compliance with
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these Rules. Upon request, the Carrier shall provide © the
Commission or its Staff sufficient information to
demonstrate its compliance with the Rules, including such
data as shdl demonstrate that the Carrier’'s services are
providedat rates tha generate suffi cient revenue to cover the
incremental cost of offering that service.

e. Subscriber Complaints as Ground or Proeeding or
Investigation: The Commsson may hdd a proceeding to
determine whetherto susped or revoke the cettificate of, or
otherwise perdlize, any Carrier for reason of subsciber
complaints. The Commisson may investigate any
subscriber complaints received.

f. Exempgion: If unreasonable hardship results to a
Carrier from the application of the Rules herof, or if
unreasonable difficulty is involved in compliance, the
Carrier may make application to the Commission for
tempoery or permarent exception from such Rule or Rules.
The Carrier shall submit with such appication a full and
complete gatement of its reasonsfor such gpplication.

. Proprietary Information: Under Ddaware’s
Freedom of Information Act, 29 Del. C. ch. 1@ (“FOE”), all
information filed with the Commisson is considered of
public record unless it contains “trade secrets and
commercial or financia information oldained from a person
which is of a pivileged or codidential nature.” 29 Dd. C.
§10002(@)(2). To qualify as a nonpublic record under this
exemgion, materials received by the Commission must be
clearly and conspicuowsly marked on the ftle paje and on
every page containing the sersitive information as
“proprietary”, or “confidential” or other words of similar
effect. Prior to such rdease, the Commission shall provide
the entity which submitted the information with reasonable
notice and an oppottunity to show why the information
should not be released.

INTERHM RULES GOVERNING COMPEITION IN THE
MARKET FOR LOCAL TELECOMMUNICATIONS
SERVICES PSCREGULATION DOCKET NO. 45

CERTIFICATION AND REGULATION OF
COMPETITIVE LOCAL EXCHANGE CARRIERS
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DELAWARE PUBLIC SERVICE COMMISSION
REVISED INTERIMM- RULES

Governing Competition in the Market for Local
Telecommunications Serwices PSC Regulation Docket No.
45

CERTIFICATION AND REGULATION OF
COMPETITIVE LOCAL EXCHANGE CARRIERS

Section 1:Definitions

(1) The Act - means tte federal Communcations Act
of 1934, as amemled ly the Telecommuncations Act of
1996 Public Law No. 104-104, 110 Stat. 56.

(2) COCOT - customerowned, coin operated (i.e., pay)
telephore.

(3) CPCN - Certificate of Pubic Convenience and
Necessty.

(4) Commission -
Commission.

(5) Compstitive Local Exchange Carier (CLEC) - a
telecommunications services provider, other than the
incumbert local exchange arrier, offering ard/or providing
local telecommunications exchange services, pursuant to a
Ceatificate of Publc Conwenience and Necessity that is
issuel pursuart to this Order.

(6) Incumbent Local Exchange Carier (ILEC) -
telecommunications services provider that is the incumbent
and historical wireline prouder of local telecommunications
services within a local service territory as of the effective
date of these Reglations, and ay intrastate regulated
affiliate or successor to such erity which is engaged in te
provisioning of local telecommunications services; the ILEC
in Delaware is Bell Atlantic-Delaware until further action by
the Commisgon.

(7) Interconrection - the linking of two neworks for
the mutual exchange of traffic. This term does nat include
the transport and termination of traffic.

(8) Facilities-based Carrier - a local exchange carrier
which directly owns, cortrols, operates, or manages plant
and equipment through which it provides local excharge
service to consumers within the local exchange pottion of
the public switched network.

(9) Intrastate = Telecommunications  Sewices -
telecommunications services that originate and terminate
within the Stae of Delaware, without regard to how the call
isswitched or roted.

(10) Local Exchange Carrier or Carrier (LEC) - an atity
offering ard/or providing loca telecommunications
exchange ervices {.e. CLECs and ILECs)and LECs)
includes both fadlities-based and non-facilities-based
providers. Providers o telephore service by dther
,COCOTS, call aggregating, cellular technology or by

tre Delaware Pubic Sevice
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domestic public land mobile radio service shall not bechoosing, without change in the form or content of the

considered local exchange carriers for purposes of theseformation as sent and received.

Rules. (15) Telecommunications - the  offering  of
(11) Local Telecommunications Exchange Service -+telecommunications for a fee directly to the public, or to

Local telecommunications exchange service includes norsuch classes of users as to be effectively available directly to

toll, intrastate telecommunications services provided over the public, regardless of the facilities used.

local exchange carrier’s network, including but not limited to

exchange access services, private line services, basic lo&éction 2:Application of Rules to ILEC

services, and public pay phone services. Local (1) The ILEC will remain subject to the
telecommunications exchange service, however, does ndtlecommunications Technology Act (TTIA), 26 Del. C.
include: SubChVII-A, duringheernofitsinitialelectiothereunder.(2)

a. telephone service that is provided by or owned byrhe ILEC shall have carrier of last resort obligations in its
any political subdivision, public or private institution of service territory until a final decision is reached regarding
higher education, or municipal and operated by any politicaliniversal service issues.
subdivision, public or private institution of higher education,
or municipal corporation of this State, or operated by theiSection 3:_Certification of Competitive Local Exchange
lessees or operating agents for the sole use of such politigghrriers
subdivision, public or private institution of higher learning (1) Certification Requirement All entities wishing to
or municipal corporation. provide local telecommunications exchanges services within

b. telecommunications services provided by athe State of Delaware are required to file with the
company solely to itself or its affiliates, or between points inCommission an original and-tweh/e1Zn (10)copies of an
the same building or between closely located building#\pplication for Certificate of Public Convenience and
which are affiliated through solely to itself or its affiliates, or Necessity. Such application shall contain all the information
between points in the same building or between closelgnd exhibits, hereinafter required and may contain such
located buildings which are affiliated through substantialadditional information as the Applicant deems appropriate to
common ownership. and where such services do not includiemonstrate to the Commission that it possesses the
access to the public switched network. technical, financial, managerial and operational ability to

c. the rent, sale, or lease, or exchange for other valugdequately service the public interest and that the public
received, of customer premises equipment except fotonvenience and necessity requires or will require the
customer premises equipment owned or provided by aperation of such business.
telecommunications carrier certificated prior to the effective  (2) Notice Notice of the filing of such an application
date of these regulations and only then to the extent that tisdall be given by the Applicant at the time of filing to the
regulation of its provision is not Federally preempted excepPublic Advocate, and to such other entities as may be
for customer premises equipment owned or provided by eequired by the Commission. Each applicant shall publish
telecommunications carrier certificated prior . notice of the filing of the application in two (2) newspapers

d. telephone or telecommunications answeringhaving general circulation throughout the State in a form to
services, paging services and physical pickup and deliverye prescribed by the Commission.
incidental to the provision of information transmitted (3) License Requirement Each applicant for a
through electronic or delivery incidental to the provision ofCertificate shall demonstrate that it is legally authorized and
information transmitted through electronic or qualified to do business in the State of Delaware—ireluding
electromagnetic media, including light transmission. having—received—alicenses—required—by—theBivision of

e. community antenna television service or CableRevenue-of-the-State—ofDelaware—and-bylecalauthorities
Television Service to the extent that such service is utilizegithin-the-area-efpropoesed-operation-withinthe-State.

solely for the one-way distribution of such entertainment (4) Additional Requirements Each applicant shall be

services with no more than incidental subscriber interactiomequired to present substantial evidence supporting their

required for selection of such entertainment service. financial, operational, managerial and technical ability to
f. COCOTs and call aggregators. render service within the State of Delaware. Such evidence
(12)Resale - the sale to an end user of anghallinclude, butis not limited to:

telecommunications service purchased from another carrier. a. Certified financial statements current within twelve
(13) Rules - These+tnateriRSC Regulation Docket No. (12) months of the filing. Publicly traded Applicants must

45 Rules-Geoverning-Competitiontr—TFhe-MarketFortocalfile their most recent annual report to shareholders and SEC

Felecommunications-Services. Form 10-K. Other indicia of financial capability may also be
(14) Telecommunications - the transmission, between diiled.

among points specified by the user, of information of a user's b. Brief narrative description of Applicant’'s proposed
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business in Delaware and its operations in other statesecome non-facilities-based CLECs shall demonstrate in
Identifications of states in which Applicant presently istheir applications that they possess a minimum of $25,000 of
providing service, and for which service applications arecash or cash equivalent, reasonably liquid and readily
pending. available to meet the firm’s start-up costs.

c. One-year construction, maintenance, engineering j. Applicants for CPCNs as CLECs who have
and financial plans for all services intended to be providegrofitable interstate operations or operations in other states
within the State of Delaware with a technical description ofmay meet the minimum financial requirement by submitting
the equipment which will be used to provide such serviceman audited balance sheet and income statement
The plan will be filed within six (6) months of the date ondemonstrating sufficient cash flow to meet the above
which final certification is granted. All such plans will be requirement.

considered proprietary. k. Demonstration of cash or cash equivalent can be
d. Relevant operational experience of each principatatisfied by the following:
officer responsible for Delaware operations. 1. Cash or cash equivalent, including cashier’s check,

e. Specific description of Applicant’s engineering andsight draft, performance bond proceeds, or traveler’s checks;
technical expertise showing Applicant’s qualification to 2. Certificate of deposit or other liquid deposit, with a
provide the intended service including the names, addressesputable bank or other financial institution;
and qualifications of the officers, directors and technical or 3. Preferred stock proceeds or other corporate
engineering personnel who will be operating and/orshareholder equity, provided that use is restricted to
maintaining the equipment to be used to provide suclmaintenance of working capital for a period of at least
service. twelve (12) months beyond certification of the applicant by

f. Description and map of the Applicant's owned, the Commission;
leased, and optioned facilities existing within the State of 4. Letter of credit, issued by a reputable bank or other
Delaware. Also, map showing points of presence or locatiofinancial institution, irrevocable for a period of at least
where Applicant is serving customers within the State ofwelve (12) months beyond certification of the applicant by
Delaware. All such descriptions and maps shall be updatetie Commission;
annually. 5. Line of credit, issued by a reputable bank or other

g. If the applicant does not require deposits, advancénancial institution, irrevocable for a period of at least
payments, prepayments, financial guarantees or the like frotwelve (12) months beyond certification of the applicant by
customers and charges only for service after it has bedhe Commission;
provided, then no bond shall be required Otherwise 6. Loan, issued by a qualified subsidiary, affiliate of
applicant shall file a bond with a corporate surety licensed tapplicant, or a qualified corporation holding controlling
do business in Delaware guaranteeing the repayment of afiterest in the applicant, irrevocable for a period of at least
customer deposits and advances upon the termination tfelve (12) months beyond certification of the applicant by
service. The Bond need not be filed with the application buthe Commission, and payable on an interest-only basis for
no certificate will be issued to an Applicant and no Applicanthe same period;
may commence business until Applicant files such Bond 7. Guarantee, issued by a corporation, copartnership,
with the Commission. The amount of the Bond will be theor other person or association, irrevocable for a period of at
greater of (1) 150 percent of the projected balanck least twelve (12) months beyond certification of the
deposits and advances at the end of three (3) years applicant by the Commission;
operations; or (2) $50,000. If at any time the actual amount 8. Guarantee, issued by a qualified subsidiary, affiliate
of deposits and advances held by the holders of a Certificaté applicant, or a qualified corporation holding controlling
issued after the effective date of this regulation exceeds thieterests in the applicant, irrevocable for a period of at least
amount projected, the amount of the Bond with surety shatlvelve (12) months beyond the certification of the applicant
be increased to comply with the requirement in the precedingy the Commission.
sentence. Continuation of the Bonding requirement after the (5) Tariffs Each application for a Certificate of
first three (3) years will be at the discretion of thePublic Convenience and Necessity shall include proposed
Commission which, upon application, may dispense with thénitial tariffs, rules, regulations, terms and conditions of
Bond requirement for good cause shown. service specifically adopted for the State of Delaware.

h. All new applicants seeking CPCNs for authority toCopies of Applicant’s tariffs, and terms and conditions of
become facilities-based CLECs shall demonstrate in thegervice in other jurisdictions must be provided to the
applications that they possess a minimum of $100,000 d€ommission upon request. Applicant's tariffs must include
cash or cash equivalent, reasonably liquid and readilgpecific policies of customer deposits and advances, for
available to meet the firm's start-up costs. prompt reconciliation of customer billing problems and

i. All new applicants seeking CPCNSs for authority to complaints, and for timely correction of service problems.
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Applicants must provide and keep current the name, b. All reports required by these rules to be submitted
address and telephone number of Applicant’s Delawarto the Commission shall be attested to by an officer or

Resident Agent. manager of the CLEC, under whose direction the report is
prepared, or if under trust or receivership, by the receiver or
Section 4: Post-Certification Requirements of CLECs a duly authorized person, or if not incorporated, by the

(1) New Options or OfferingsA CLEC may introduce proprietor, manager, superintendent, or other official in
new options or offerings, or change an existing tariff, bycharge of the CLEC’s operation.
filing a supplemental or revised tariff with the Commission. c. All periodic reports required by this Commission
A CLEC intending to offer a new telecommunications must be received on or before the following due dates unless
service shall provide the Commission with notice of itsotherwise specified herein, or unless good cause is
intention to do so no less than twenty (20) days before théemonstrated by the CLEC:
proposed implementation date. The Commission may 1. Annual reports: one hundred twenty (120) days
extend the proposed implementation date for any newfter the end of the reported period.
service for good cause shown; provided, however, that 2. Special and additional reports: as may be
notwithstanding such extension, the CLEC may offer its nevprescribed by the Commission unless good cause to the
service as described in its original filing unless thecontrary is demonstrated.
Commission shall have, by final Order entered within ninety  d. The annual report shall include standard financial
(90) days of such original filing determined that thereports (balance sheet, statement of operations, supporting
proposed new service as described is not in compliance withchedules, etc.). This report shall also incluglehe same
these Rules. A CLEC filing notice of the offering of a newafter-the-fact information that management is provided
service pursuant to this Rule shall serve a copy of sucboncerning the measurement of performance provided in
notice on of the offering of a new service pursuant to thiDelaware, if) the information used to determine the
Rule shall serve a copy of such notice on all interexchangBelaware Income Tax liability, andiii) financial and
telecommunications carriers and service providers who haweperating information for the smallest management unit that
requested it as well as the Office of the Public Advocate. includes Delaware. Additional information to be provided
(2) Abandonment or Discontinuation of ServiceA  includes:
CLEC may abandon or discontinue a service or any part 1. Intrastate revenues (net of uncollectibles) by
thereof, established within the State of Delaware afteservice category;
having provided the Commission and its customers 2. Intrastate access and billing and collection cost by
subscribing to such service with thirty (30) days' writtenservice category;
notice. Such notice shall also contain proposed provision for 3. Total number of customers by service category;
payment of all relevant outstanding liabilities (deposits and 4. Total local minutes of use by service category;
advance paymenjtsif any, to customers within the State of 5. Total local number of calls by service category;
Delaware. If the Commission takes no action within the 6. A description of service offered;
thirty (30) day notice period, then the abandonment or 7. A description of each complaint received by service
discontinuation shall be deemed approved. Prior to theategory (in the form of a single Complaints log); and,
expiration of the thirty (30) day notice period, the 8. \Verification of deposits, customer advances, the
Commission may act to continue the provision of service fobond requirement and the bond with surety.
up to an additional sixty (60) days. (4)Discrimination Prohibited No CLEC carrier shall
(3) Reports to be provided to the CommissioAll unreasonably discriminate among persons requesting a
CLECs certificated to provide local telecommunicationstariffed service within the State of Delaware.
exchange service for public use after the effective date of (5) Blockage CLECs cannot interconnect or resell to
these Rules shall provide such information concerningarriers who are not authorized to provide service in the
Delaware operations to the Public Service Commission aState of Delaware.
the Commission may from time to time request. Information  (6) Pricing Standard All CLECs shall provide local
provided pursuant to this paragraph and designatednd user services at rates that generate sufficient revenue to
"proprietary" or "confidential" in accordance with Section 5,cover the incremental cost of offering such service.
paragraph-&) of these Rules shall be afforded proprietary a. CLECs filing rates for new services or changing
treatment subject to the provisions of the Rules, Commissiorates for existing services should provide a statement to the
regulations and Delaware law. Commission that such rates generate sufficient revenue to
a. The accounting system to be used shall be iover the incremental cost of offering such service.
accordance with Generally Accepted Accounting Principles b. CLECs do not need to provide cost data showing
or any uniform system of accounts approved in writing bythat rates are generating sufficient revenue to cover the
the Chief of Technical Services of the Commission. incremental cost of offering a service unless specifically
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requested to do so upon written request by the Commissi®ubject to all previously established rules relating to
staff. telecommunications service providers in Delaware, except

(7) Universal Service Fund The Commission may, where such rules are inconsistent with these Rules, and/or
upon completion of an appropriate proceeding, requir¢he Act. As consistent with the provisions of existing rules
CLECs and other telecommunications carriers to contributand regulations, CLECs may petition the Commission to
to a Universal Service Fund. waive any provision in such rules previously established and

(8) Services to be ProvidedCLECs shall offer access regulations, as may be permitted by those rules or
to the public switched network and at a minimum, theregulations.

following telecommunication services to its customers: (13)Customer Complaint InvestigationsCLECs shall
* Dial tone line services cooperate with Commission investigations of customer
* Local usage services complaints.

* Access to all available long distance carriers

. Section 5:Enforcement
* TouchTone service

(1) Commission Oversight Nothing in these Rules

*  White pages listing shall be deemed to limit the authority granted the
* Access to 911 enhanced emergency system Commission under the Telecommunications Regulatory
* Local directory assistance service Authorization Act of 1992, 26 DeC. 88701-703.

»  Access to telecommunications relay service (2) Violation and PenaltiesFailure of a CLEC to comply

(9) Written Authorization Forms Requirgd ~ CLEC with any provision of.these Rules may result in the
must obtain a customer’s written authorization in order tg?USPension or revocation of its CPCN, and/or of the
change his or her local exchange service provider. SudfPosition of monetary or other penalties as authorized by
written authorizations must be separate from inducement® Del C. § 217, 218. o
such as prizes and contests. The written authorization forms_ (3) Proceedings Upon application by any person
provided by the CLEC must be limited strictly to authorizing@ffécted, including the Office of the Public Advocate or

a change in local service and it must be clearly identified a&nOther carrier, or upon its own motion, the Commission
an authorization form for such change. may conduct a proceeding to determine whether a CLEC has

If a consumer's CLEC service is changed. within tenviolated any provision of the Rules. Such proceedings shall

working (10) days of when service has been changed tH conducted according to the requirements of 29@e.
customer must be notified of the changes in writing or byl01: the Delaware Administrative Procedures Act.
independent _third-party _verification _of the change.  (4) Investigations For the purpose of determining
Furthermore, the customer shall_have the opportunity t§/nether it is necessary or advisable to commence a

cancel the LEC change request without charge if requestdjoceeding described by Rule 5(3) above, the Commission
by the customer within fifteen working (15) days of OF its Staff may, at any time, investigate whether a CLEC is

initiating a CLEC change request. If the customer cancel® cOMpliance with the Rules. Upon request, the CLEC shall
the LEC change within fifteen working days. the costs of thdrovide to the Commission or its Staff sufficient information

cancellation would be borne by the LEC who's service thd® demonstrate its compliance with the Rules, including such
customer was canceling. data as shall demonstrate that the CLEC's services are

(10) Negotiation and Mediation Guidelineall CLECs provided at rates that generate sufficient revenue to cover the
incremental cost of offering that service.

must abide by the Commission's Guidelines for > ) )
Negotiations, Mediation, Arbitration and Approval of (5) Subscriber Complaints as Ground for Proceeding or

Agreements between Local Exchange Telecommunicationgyestigation The Commission may hold a proceeding to
Carriers (Order No. 4245). determine whether to suspend or revoke the certificate of, or

(11) Resale Prohibitions otherwise penalize, any CLEC for reason of subscriber

(a) Cross-Class SellingA CLEC that makes a service cOMplaints.  The Commission may investigate any

available only to residential customers or a limited class ofUPSCriber complaints received. .
residential customers may prohibit the purchaser from (6) Exemption: If unreasonable hardship results to a

offering such services to classes of customers that are nfEC from the application of any of the Rules contained in
eligible for such services from the providing CLEC. Section 3 (Certification of Competitive Local Exchange
(b) Other With respect to any restrictions on resale nofcarriers) and Section 4 (Post Certification Requirements of
permitted under this paragraph, a CLEC may impose GLECs) hereof, or if unreasonable difficulty is involved in
restriction only if the Commission determines that theCOMPliance, the CLEC may make application to the
restriction is reasonable and nondiscriminatory. Commission for temporary or permanent exemption from
(12) Previous Regulation Dockets CLECs shall be Such Rule or Rules. The CLEC shall submit with such
application a full and complete statement of its reasons for
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such application.

(7) Proprietary Information  Under Delaware’s
Freedom of Information Act, 29 DeC. ch. 100 (“FOE”), all
information filed with the Commission is considered of
public record unless it contains “trade secrets and
commercial or financial information obtained from a person
which is of a privileged or confidential nature.” 29 D€l
§10002(d)(2). To qualify as a non-public record under this
exemption, materials received by the Commission must be
clearly and conspicuously marked on the title page and on
every page containing the sensitive information as
“proprietary” or “confidential” or words of similar effect.
The Commission shall preemptively deem all information so
designated to be exempt from public record status.
However, upon receipt of a request for access to information
designated proprietary or confidential, the Commission may
review the appropriateness of such designation and may
determine to release the information requested. Prior to such
release, the Commission shall provide the entity which
submitted the information with reasonable notice and an
opportunity to show why the information should not be
released.

8) Re-evaluation—efRules—after—18—Menthss—The
Commission-will+re-evaluate-theseRules—and-theneed for
any—revisions—thereto—approximately—eighteen—{18)-months
from-the-date-ef-approval- by the-Commissien-ef saidRules.
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Symbol Key

Roman typeindicates the text existing prior to the regulation being promulgated. Underlined text indicates new text
added & the time of the poposed action. Language which is strieken throudh indicates text being deleted. [Br acketed Bold
language]indicates text added & the time the final order was issued. [Bracketed-stricken-through] indicates Bnguage
deletedat the time the final order wasissued.

Final Regulations

The oppotunity for pudic commen shdl be held open for a minimum of 3 days after the proposal is published in
the Register of Regulations. At the condusion of al hearings and after receipt within the time alowed d al written materials,
upon al the testimonia and written evidence and information submitted, together with summaries of the evidence and
informaion by subardinates, the agency shal determine whether a egulation should be adpted, amended or repaled and
shall issueits conclusion in anorder which shall include (1) A brief summary of the evidence and information submitted, (2)
A brief summary of its findings of fact with respect to the evidence and information, except where arule of procedure isbang
adopted or amemled (3) A deision toadopt, amend a repeal a regulation orto take no action and the decision shall be
supported by itsfindings on the evidence and information received, (4) Theexact text and citation of such regulation adopted,
amended or repealed; (5) The effective date of the order; (6) Any other findings orconclusions required by the law under

which the agency has authority to act; and (7) Thesignature of & least a quorum of th agency members.

The effective date of an order which adopts, amends or repeds a regulation shall be not lessthan 10 days from the
date the order ad@ting, amending or epedling a egulation has been pulished inits final form in the Regster of Regulations,
unless such adoption, amendment or repeal qualifies as anemergency under §10119.

DEPARTMENT OF EDUCATION

REGULATORY IMPLEMENTING ORDER

POLICY FOR ESTABLISHING A SCHOOL DISTRICT
PLANNING PROCESS

. SUMMARY OF THEEVIDENCE AND
INFORMATION SUBMITTED

The Secretary seeks the gproval of the Sate Board of
Education to amend the regulation, Pdicy for Establishing a
Schod Digtrict Planring Process, L.9.a, b. and c. on pages
A-41 and A-42 in the Handbook for K-12 Education. The
regulation, established ten years ago, mandaed that every
schod district develop a five year strategc plan and submit
it to the Department of Education for approval and then
submt progress repats to the Department for review
theredter. The existing regulation dso required that the
loca district's strategic plan incude a list of defined
comporents. The amended regulation woud still recuire
that the dstricts maintain a multi-year strategic planning
process bu would nat specify the comporents of the
process, or the number of yearsand would nat require pre-
approval and review by the Departmert of Education.

Notice d the propased regulation was published in the
News Jourrel and the Debware State News on
September15, 199§ in the formhereto atached as Exhibit
A. The notice invited written comments and none were

received from the newsgperadvertisements.
II. FINDINGS G- FACT

The Secretary finds hat it is necessay to amend this
regulation because athough each district must have a
strategic planning process the local schod districts should be
permitted to select their own paming pracess ard carry it
through without specific direction from the Deartment of
Education.

[Il. DECISIONTO AMEND THE REGULATION

For the foregoing reasons, tle Secretary concludes tlat
it is necessary to amend this reguation. Therefore, pursuant
to 14 Dd. C., Sec. 122 the regulation attached hereto as
Exhibit B is herby anmended. Pursuart to the provisions of
14 Ddaware Code, Section 122€), the amended regulation
shall be in effect for a period of five years from tte effective
date of thisorder @ set forth in Section V. below.

IV. TEXT AND CITATION

The text of the regulation amended hereby shall bein
the form attached hereto as Exhibit B, and the amended
regulation shdl be cited in the document entitled
Regulations of the Dgpartment of Education.
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V. EFFECTIVE DATE OF ORDER aproactive—manner—Thereforethefollowing—peliey is
prepesed.
The actions hereinabove referred to were taken by the b: Peliey

Secretary pursuant to 14 Del.,Sec. 122, in open session at Each—schooldistrict—shall—develop—a—strategic
the said Board's regularly scheduled meeting on Novembeg#anning-processfer-guiding-the-districtfera—period-of five
19, 1998. The effective date of this Order shall be ten (10years—Fhe-districtplanning-process-shall-be-submitted-to the
days from the date this Order is published in the DelawarB®epartment—of—Public—nstruction—for—State—Beoard of
Register of Regulations. Education-apprevalby-August1991.

IT IS SO ORDERED this 19th day of November, implemented-during-the-1992-1993-schoeolyear—Fhe-initial

1998. distriet-five-year-plan-willbe-usedto-guide-budgeting-for the
1994-1995-schoolyear—Fhrough-annual-updates-thedistrict
DEPARTMENT OF EDUCATION shall-maintain—a—ecurrentfive—yearplan—Pregress—reports
based-on-theplan-shall-besubmitted-to-the-State-Board for
Dr. Iris T. Metts, Secretary of Education review
€. Strategic Planning-Process
Approved this 19th day of November, 1998. Fhe-strategicplanning-process,-as-a-minimum; must
nelude-thefollowing-compenents:
STATE BOARD OF EDUCATION Strategiesfor:
4) DBeveloping-wide-community-invelvement-and
Dr. James L. Spartz, President censensus-building-in-the-schooldistrict
Jean W. Allen, Vice President 2) bBevelopingamissien-statementforthe-district
Nancy A. Doorey {3) DBecumenting—thedistrict's—history—strengths
John W. Jardine, Jr. and-sherteomings
Dr. Joseph A. Pika 4) Recognizing—the—unique—aspeets—and/or
Dennis J. Savage limitations-ef-the-sehoel-district
Dr. Claibourne D. Smith {5) Addressing—thenationaland—state—geals for
edueation
EXHIBIT B {6) Developingfive-year-goalsforthedistrict
A TFranslating-the-district-goals-inte—action—at the
L9 POLCY FOR ESTABLISHING—A—SCHOOL sehooHevel
DISTRICT-PLANNING PROCESS {8) Budgeting-the-plan

. b . : I rs: Strateqic Planning Regulation

Each school district shall maintain a multi-year strategic

solicymakers—mustunderstand—the changing—context IDlanmnol process to serve as the foundation for all other
which-thev-find—_themselves-and—respond—from-an -Hfarmenequwed plans and grant applications and for the purpose of

assuring and monitoring continuous program improvement

£ itc | B | S Board Ofand student achievement.
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DEPARTMENT OF HEALTH &

SOCIAL SERVICES

DivisioN OF PuBLIC HEALTH
OFFICE OF HEALTH FACILITIES LICENSING
AND CERTIFICATION
Statutoy Authority: 16 Delaware Code,

Section 910 (16 Del.C. 9110)

IN THE MATTER OF:

|
|
REVISION OF STATE OF DELAWARE |
RULES AND REGULATIONS GOVERNING |
THE APPLICATION AND OPERATION OF |
MANAGED CARE ORGANIZATIONS |

NATURE OF THE PROCEEDINGS:

Delaware Hedth and Saial Services (“DHSS')
initiated praceedings to amend existing Rules and
Regulations Goveming The Application And Opeation of
Health Maintenance Organizations and reramed the Rules
and Regulations Gowverning The Application and Operation
of Managed Care Orgarizations. The DHSSs praeedings
to amend its regulations were initiated pursuant to 29
Delaware CodeSection 10114 and its authority as prescribed
by 16 Delaware Code Chapter 91.

On July 1, 1998, the DHSS pubished in the Delaware
Register of Regulations Volume 2 Issue 1 (page 42) its
notice of proposed regulation changes, pursuant to 29
Delawvare Code Section 10115. It requested that written
materials and suggestions from the puldic concerning the
proposed regulations be ddivered to DHSS ty August 3,
1998, or be presented at public hearings on July 28 or July
30, 1998 at which time the Depmrtment would review
informaion, factud eviderce and pubic comment to the
said proposed changes to the regulations.

Oral and writen comments were received and
evaluated. The results of that evaluation are summarized in
the acompanying “Sunmmary of Evidence.”

FINDINGS OF FACT:

The Departmert finds that the propased chenges as set
forth in the atached copy shoud be made in the test interest
of thegenera pubic of the State of Delaware.

THEREFORE, IT IS ORDERED, that the proposd
Rules And Regilations Gowerning The Application and
Operation of Managed Care Organizations are adopted and
shall becomeeffective Februaty 1, 199, after publication of
the final regulation in the Delaware Register.

Novemter 16, 1998
Greq C. Sylvester, MD
Secretary

SUMMARY OF EVIDENCE

STATE OF DELAWARE RULES AND REGULATIONS
GOVERNING THE APRLICATION AND OPERATION
OF MANAGED CARE ORGANEATIONS

Public hearings were held on July 28, 1998 & the Jesse
Cooper Building, Dover, Delaware and a July 30, 1998 at
the Depatment of Health and Social Services (DHSS
Herman Halloway Campus New Caste, Delaware before
Cheryl Moore, Hearing Officer, to discuss the proposed
DHSS Rules and Regulations Governing the Application and
Opertion o Managed Cae Organizations. The
amourcemerts regarding the hearings were adwertisedin the
Delaware Stte News The News Jowmd ard the Delaweare
Registry of Regilations in accordance with Delaware law.
Ellen T. Regp made the agency’s presentation. Attendees
were allowed and encauraged to dscuss ad ask quegions
regardng al sections of the prposed reglations.
Conments were provided by MCO dtorneys representing
the MCOs, Department of Insuiance, physicians, hedth care
asciations and piivate citizens. A thorough eview of dl
comments was conducted by Health Fecilities Licensing and
Cetification staff, DPH leadership, the Deputy Attorney
Gereral and DHSSadministration. In general, comments
fell into four areas of concern. Those concerns and the
DHSS (Agency) responseare as folows:

» Disagreement regarding the requiremet that the
MCO Medical Director be a Icensed Ddaware physician;

Agercy Response: DHSS reommends maintaining this
requirement. It was the recommerdation of the HR#94
Committee on Public Oversight of Managed Care Costs,
Qudity and Care to require the MCO Medical Directors be a
licensed Delaware physician In  addition, this
recommendation is unanimously supported by the Delaware
Board of Medca Prectitionas who state, “...Medicae
Directors of MCOs operating in Delaware and making
decisions about Delaware paients must hdd a egistration to
practice medicine in Delaware” DHSS suppots their
position that if the MCO is using the clinical judgment of a
physician (as Medical Director) to limit payment for health
services, tha physician should be a Delaware licensed
physician.

e Corcem over dua regulation of the MCO industry
by both DHSSand the Departmert of Insurarce;

Agercy Response: The Agexcy recommends maintaining
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these regulations as submitted. The HR#94 Committe®..pediatrics, obstetrics—gynecology...”.
supported the regulations as written. While some
duplication of reporting may exist between DHSS and the 2. Section 69.604.E. — A period was inserted in the third
Department of Insurance, these reports are either required bige after the word “enrollees” and the remainder of the
Delaware Code or are already required by the current Healentence deleted.
Maintenance Organization regulations. However, DHSS
recognizes industry concern over the cost of duplicative and  The public comment period was open from July 1, 1998
excess paperwork to the industry and ultimately thdo August 3, 1998.
consumer. Inresponse to these concerns, DHSS will explore
the development of a joint Delaware Health and Social Verifying documents are attached to the Hearing
Services/Department of Insurance application and annu#@fficer’s record. The regulations have been approved by the
reporting process. Delaware Attorney General's office and the Cabinet
Secretary of DHSS.

* Requests to eliminate the Stage 3 grievance appeal

process or replace it with an alternative procedure;

RULES AND REGULATIONS GOVERNING THE
Agency Response: DHSS recommends maintaining the APPLICATION AND OPERATION OF MANAGED
Stage 3 grievance appeal process as written. The Stage 3 CARE ORGANIZATIONS
appeal process provides enrollees with an unbiased review of
their appeal and avoids costly litigation. It is the Agency’sAdopted by the Department of Health and Social Services on
position that enrollees have the right to an unbiased revieMovember 16, 1998, effective February 1, 1999.
of their appeal. The HR#94 Committee supported this need

as well. The alternative procedure recommended by one GABLE OF CONTENTS PAGE
the commentees was not presented in sufficient detail so as

to be usable. Regardless, in the Agency’s opinion, iPART ONE 4
presented two major obstacles to a fair grievance process by

mandating the incurred cost of the denied service eligible fo89.0 Legal Authority and Definitions 4
a State 3 appeal be $1,000 or more and requiring the enrollé8.1 Definitions 4

to pay $100 upon filing the appeal.
PART TWO 9
* Comments that similar contract provisions exist in
both the DHSS proposed regulations and the Department 68.2 Application and Certificate of Authority 9
Insurance Regulations.

PART THREE 14
Agency Response: The Agency recommends maintaining
these regulations as written. DHSS acknowledges th#9.3 General Requirements 14
similar “contract provision” language exists in both these
and Department of Insurance regulations. DHSS added thFART FOUR 21
language at the request of the Department of Insurance
because the Delaware Code does not provide the Departmé&®.4 Quality Assurance and Operations 21
of Insurance with sufficient statutory authority to regulate Health Care Professional Credentialing 21
contracts. Provider Network Adequacy 24
Utilization Management 27
There were two minor changes made to the draft Grievance/Appeal Procedure 29
regulations presented at the July public hearings. The Quality Assessment and Improvement 34
changes were reviewed and approved by both the Deputy
Attorney General and the Cabinet Secretary of DHSSPART FIVE 38
Neither considered the changes to be substantive in nature.
The changes are: 69.5 Enrollee Rights and Responsibility 38
1. Section 69.401.D.1. — Changes were made in the 5PART SIX 41
and 6" lines of the paragraph. The words “...pediatrics, .
. " 9.6 Staff Model MCO Requirements 41
obstetrics, and gynecology...” were changed to rea Environmental Health and Safety a1
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Emergency Utilities or Facilities 42 need for vision correction performed at a frequency
Construction 42 determined to be appropriate medical practice. Other
Personnel 43 preventive services may be provided by the MCO as
Equipment 43 contained in the Health Care Contract.
Specialized Services 43 H. Health education services including education in
Central Sterilizing and Supply 44 the appropriate use of health services and education in the
contribution each enrollee can make to the maintenance of
PART SEVEN 45 the enrollee’s own health. This information shall be
understandable and not misleading.
69.6 Administrative Requirements 45 I.  Emergency out-of-area coverage.
Administration 45
Qualifications 45 69.103 “Certificate of Authority” means the authorization
Medical Privileges 45 by the Department of Health and Social Services to operate
Medical Records 45 the MCO and this certificate shall be deemed to be a license
Reporting Requirements and Statistics 46  to operate such an Organization.
Appendix Certification Application 69.104 “Certified Managed Care Organization” (MCO)

means a managed care organization which has been issued a
* PLEASE NOTE THE ABOVE PAGE NUMBERS REFER TO Certificate of Authority under 16 Del. C. and either a
THE ORIGINAL DOCUMENT AND NOT TO PAGE NUMBERS IN Certificate of Authority from the Insurance Department

THE REGISTER. under the relevant provisions of Title 18 or a statement from
the Insurance Department that the Insurance Department
PART ONE Certificate of Authority is not required.
LEGAL AUTHORITY AND DEFINITIONS
69.105 “Commissioner” means the Insurance
SECTION 69.0 LEGAL AUTHORITY Commissioner of Delaware.

These regulations are adopted under Part VIII, Title 16,
Delaware Code, Chapter 91, pursuant to delegation @9.106 “Department” means the Delaware Department of
authority from the Secretary of the Department of Health antealth and Social Services.
Social Services to the Director of the Division of Public
Health effective March 15, 1983 and revised July 1,1989. 69.107 “Emergency Care” means health care items or
services furnished or required to evaluate or treat an
SECTION 69.1 DEFINITIONS emergency medical condition.

69.101 “Administrator/Chief Executive Officer” means the 69.108 “Emergency Medical Condition” means a medical
individual employed to manage and direct the activities otondition manifesting itself by acute symptoms of sufficient
the MCO. severity (including severe pain) such that a prudent
layperson, who possesses an average knowledge of health
69.102 “Basic health services” means a range of serviceand medicine, could reasonably expect the absence of
including at least the following: immediate medical attention to result in:
A. Physician services including consultant and referral (i) placing the health of the individual (or, with respect
services by a physician licensed by the State of Delaware. to a pregnant woman, the health of the woman or her unborn
B. At least three hundred sixty-five (365) days ofchild) in serious jeopardy;
inpatient hospital services. (ii) serious impairment to bodily functions; or
C. Medically necessary emergency health services. (iii) serious dysfunction of any bodily organ or part.
D. Initial diagnosis and acute medical treatment (at
least one (1) time) and responsibility for making initial 69.109 “Enrollee” means an individual and/or family who
behavioral health referrals. has entered into a contractual arrangement, or on whose
E. Diagnostic laboratory services. behalf a contractual arrangement has been entered into with
F. Diagnostic and therapeutic radiological services. the MCO, under which the MCO assumes the responsibility
G. Preventive health services including at least theo provide to such person(s) basic health services and such
provision of physical examinations, papanicolaou smearsupplemental health services as are enumerated in the Health
immunizations, mammograms and childrens’ eyeCare Contract.
examinations (through age 17), conducted to determine the
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69.110 “Geographical area” refers to the stated primarpublic or private organization organized under the laws of
geographical area served by a MCO. The primary areany state, which:
served shall be a radius of not more than twenty (20) miles A. provides or otherwise makes available to enrolled
nor more than thirty (30) minutes driving time from a participants health care services, including at least the basic
primary care office operated or contracted by the MCO.  health services defined in 69.102;
B. is primarily compensated (except for co-payment)

69.111 “Health care contract” refers to any agreementfor the provision of basic health care services to the enrolled
between a MCO and an enrollee or group plan which segarticipants on a predetermined periodic rate basis; and
forth the services to be supplied to the enrollee in exchange C. provides physician services directly through
for payments made by the enrollee or group plan. physicians who are either employees or partners of such

organization, or through arrangements with individual
69.112 *“Health care professional” means individualsphysicians or one or more groups of physicians (organized
engaged in the delivery of health services as licensed @n a group practice or individual practice basis).
certified by the State of Delaware.

9.121 “Network” means the participating providers

69.113 “Health care services” means any services includedelivering services to enrollees in a managed care plan.

in the furnishing to any individual of medical or dental care,

or hospitalization or incidental to the furnishing of such car€9.122 “Office” means any facility where enrollees receive

or hospitalization, as well as the furnishing to any person gbrimary care or other health services.

any and all other services for the purpose of preventing,

alleviating, curing or healing human illness, injury or69.123 “Out of area coverage” refers to health care services

physical disability. provided outside the organization’s geographic service areas
with appropriate limitations and guidelines acceptable to the

69.114 “Independent Practice Association” (IPA) means aepartment and the Commissioner. At a minimum, such

arrangement in which health care professionals provide the@overage must include emergency care.

services through the association in accordance with a

mutually accepted compensation arrangement whil€9.124 “Participating provider” means a provider who,

retaining their private practices. under a contract with the Organization or with its contractor
or subcontractor, has agreed to provide health care services

69.115 “Insurance Department” means the Delaward¢o enrollees with an expectation of receiving payment, other

Insurance Department. than coinsurance, co-payments or deductibles, directly or
indirectly from the Organization.

69.116 “Insurance Department Certificate of Authority”

means the authorization by the Insurance Commissioner th&9.125 “Premium” refers to payment(s) called for in the

the MCO has met the relevant provisions of Title 18 of theHealth Care Contract which must be:

Delaware Code. A. paid or arranged for by, or on behalf of, the enrollee
before health care services are rendered by the Organization;

69.117 “Intermediary” means a person authorized to B. paid on a periodic basis without regard to the date

negotiate and execute provider contracts with MCOs omn which health services are rendered; and

behalf of health care providers or on behalf of a network. C. with respect to an individual enrollee are fixed
without regard to frequency, extent or cost of health services

69.118 “Level 1 Trauma Center” means a regional resourcactually furnished.

trauma center that has the capability of providing leadership

and comprehensive, definitive care for every aspect of injur$9.126 “Primary Care Physician” (PCP) means a

from prevention through rehabilitation. participating health care physician chosen by the enrollee
and designated by the Organization to supervise, coordinate,

69.119 “Level 2 Trauma Center” means a regional traumar provide initial care or continuing care to an enrollee, and

center with the capability to provide initial care for all who may be required by the Organization to initiate a

trauma patients. Most patients would continue to be caredferral for specialty care and maintain supervision of health

for in this center; there may be some complex cases whiatare services rendered to the enrollee.

would require transfer for the depth of services of a regional

Level 1 or specialty center. 69.127 “Provider” means a health care professional or
facility.

69.120 “Managed Care Organization” (MCO) means a
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69.128 “Staff model MCO” means a MCO in which of applicant, including an organization chart;
physicians are employed directly by the MCO or in which 2. A copy of the basic organizational documents
the MCO directly operates facilities which provide healthsuch as the certificate of incorporation, articles of
care services to enrollees. association, partnership agreement, trust agreement or other
appropriate documents and amendments thereto;
69.129 *“Supplemental payment” refers to any payment not 3. A list of the names, addresses and official
incorporated in premium which is required to be paid to theositions of the persons who are to be responsible for the
MCO or providers under contract to the MCO by theconduct of the affairs of the applicant. Include all enrollees
enrollee. of the Board of Directors or other governing board, the
principal officers in the case of a corporation, and the
69.130 “Supplementary health services” means any healtpartners or enrollees in the case of a partnership or
services other than basic health services which may hessociation; and

provided by a MCO to its enrollees and/or for which the 4. A list of positions, names and resumes for all
enrollee may contract such as: management personnel.
A. Long term care; B. Health Services Delivery
B. Vision care not included in basic health services; 1. A description of the plan of operation of the
C. Dental services; MCO. Include the following items:
D. Behavioral health services; a) a listing of basic health services and
E. Long term physical medicine or rehabilitative supplemental health services (as defined at 69.102 and
services; 69.130 respectively) with utilization projections; and
F. Pharmacy services; b) the arrangements for delivery of all
G. Infertility services; and covered health services (including details as to whether

H. Other services, such as occupational therapyutpatient services are provided directly or through referrals/
nutritional, home health, homemaker, hospice and familypurchase agreements with outside fee-for-service providers);
planning services. a description of service sites or facilities (specifying days

and hours of operation in the case of outpatient facilities);
69.131 “Tertiary services” means health care serviceand all special policies or provisions designed to improve
provided for the intensive treatment of critically ill patients accessibility of services.
who require extraordinary care on a concentrated basis in 2. Copies of all executed contracts, agreements or
special diagnostic categories (e.g. burns, cardiovasculaarrangements between the MCO and providers, including
neonatal, pediatric, oncology, transplants, etc.). individual physicians, IPAs, group practices, hospitals,
laboratory services, nursing homes, home health agencies,
PART TWO and other providers. In addition, copies of executed
contracts or letters of agreement between an IPA or medical
SECTION 69.2 APPLICATION AND CERTIFICATE OF group and its member or non-member physicians and other
AUTHORITY health professionals;
3. A list of participating physicians by specialty
69.201 No person shall establish or operate a MCO in thand by geographic area as well as a list of other health care
State of Delaware or enter this State for purposes dfersonnel providing services. Each physician included on
enrolling persons in a MCO without obtaining a “Certificatethe list must be identified as accepting or not accepting new
of Authority” under Chapter 91 of Title 16 of the Delaware patients and if there are any limitations on that physician’s
Code. A foreign corporation shall not be eligible to apply foraccepting any enrollees as patients. Staffing ratios shall be
such certificate unless it has first qualified to do business iprepared for each geographic area in which the MCO
the State of Delaware as a foreign corporation pursuant tof@oposes to operate. Staffing ratios are the number of
Del. C., 8371. physicians or providers by specialty per enrollee;
4. For staff model MCOs, a list of facilities that
69.202 Each application for a Certificate of Authority shallshow the capacity, square footage, and the legal
be made in writing to the Department of Health and Sociaarrangements for use of the facility (leases, subleases,
Services, shall be certified by an officer or authorizedcontract of sale, etc.). Provide copies of leases, contracts of
representative of the applicant, shall be in a form prescribeshle, or other legal agreements relating to the facilities to be
by the Department (Appendix A) and shall set forth or beoperated by the MCO;
accompanied by the following: 5. All of the applicant’s utilization review and
A. Organizational Information utilization management, utilization control, quality
1. Brief history and description of current status assurance mechanisms, policies, manuals, guidelines, and
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materials including information on committee structures andased, including inflation and utilization assumptions;
criteria,; 3. Sources of financing (private and
6. The arrangements for assuring continuity ofgovernmental) and, where appropriate, written assurances of
care for all services provided to enrollees. Include commenthe availability of financing;
on policies related to the primary care physician’s 4. A description of all reinsurance arrangements
responsibilities for coordination and oversight of theor risk sharing arrangements with providers; and
enrollee’s overall health care and the impact of the medical 5. The proposed premiums for all classes of
record keeping system on continuity of care; enrollee, co-payments, and the rating plan or rating rules
7. Procedures utilized by the applicant for used by the applicant.
determining and ensuring network adequacy;
8. Procedures utilized by the applicant for the69.203 Within sixty (60) days after receipt of a complete
credentialing of providers; application for issuance of Certificate of Authority the
9. Procedures for addressing enrollee grievancesDepartment shall determine whether the applicant, with
10. Any materials or procedures utilized by therespect to health care services to be furnished, has:
applicant for measuring or assessing the satisfaction of A. demonstrated the ability to provide such health

enrollees; and services in a manner assuring availability, accessibility and
11. Procedures for monitoring enrollee access taontinuity of services;

participating providers including but not limited to: B. arrangements for an ongoing health care quality
a) appointment scheduling guidelines; assurance program;
b) standards for office wait times; and C. the capability to comply with all applicable rules
c) standards for provider response to urgentand regulations promulgated by the Department;

and emergent issues during and after business hours. D. the capability to provide or arrange for the

C. Enroliment and Marketing provision to its enrollees of basic health care services on a

1. A description of the target population, prepaid basis through insurance or otherwise, except to the
including projections of enrollment levels on a quarterlyextent of reasonable requirements of co-payments; and
basis for at least the first three (3) years of operation and the E. for staff model MCOs, the staff and facilities to
key assumptions underlying these projections; directly provide at least half of the outpatient medical care

2. A description of the geographic area to becosts of its anticipated enrollees on a prepaid basis.
served, with a map showing service area boundaries,
locations of the MCO’s participating providers, PCPs,69.204 The Department shall issue a Certificate of
institutional and ambulatory care facilities, and travel timesAuthority to any person filing an application under this
from various points in the service area to the nearestection upon demonstration of compliance with these rules

ambulatory and institutional services; and regulations if:

3. Identification of all information to be released A. The application contains all the information
to enrollees or prospective enrollees; required under 69.202 of this Part;

4. A description of the proposed marketing B. The Department has not made a negative

techniques and sample copies of any advertising adetermination pursuant to 69.203 of this Part; and
promotional materials to be used within Delaware or to C. Payment of the application fees prescribed in 16
which Delaware citizens would be exposed; Del. C. Chapter 91, has been made.

5. Enrollee handbooks proposed for use. A
finalized enrollee handbook shall also be submitted upoB89.205 If within 60 days after a complete application for a

completion; and Certificate of Authority has been filed, the Department has
6. Procedures for notifying enrollees of plan notissued such certificate, the Department shall immediately

changes. notify the applicant, in writing, of the reasons why such
D. Financial certificate has not been issued and the applicant shall be
1. A financial statement for the most recent fiscalentitled to request a hearing on the application. The hearing

year certified by a Certified Public Accountant (CPA); shall be held within 60 days of receipt of written request

2. Financial projections for a minimum of three therefor. Proceedings in regard to such hearing shall be
(3) years. If deficits are anticipated, the projections shouldonducted in accordance with provisions for case decisions
cover the period up to and including the year in which breakas set forth in the Administrative Procedures Act, Chapter
even is expected. Include projections of revenue andl0l of Title 29, and in accordance with applicable rules and
expenses; a projected balance sheet; a pro forma cash fleegulations of the Department (63 Del. Laws, ¢.382, §1;66
statement; and a pro forma statement of changes in financiBkl. Laws, c. 124, 8§7.).
position. Indicate the assumptions on which statements are
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69.206 No Certificate of Authority shall be issued withoutmedically necessary.”
a Certificate of Authority from the Insurance Department 3. The contract provisions that satisfy the
under the relevant provisions of Title 18 or a statement fromequirements of Subsections 1. and 2. above shall be
the Insurance Department that the Insurance Departmeabnstrued in favor of the enrollee, shall survive the
Certificate of Authority is not required. termination of the contract regardless of the reason for
If a deposit is required, it shall be continuously termination, including the insolvency of the MCO, and shall
maintained in trust. In case of a deficiency of deposit, theupersede any oral or written contrary agreement between a
Insurance Commissioner shall transmit notice thereof to bothprovider and an enrollee or the representative of an enrollee
the MCO and the Department. In case the deficiency is ndt the contrary agreement is inconsistent with the hold
cured within the allowed time, the Commissioner shall giveharmless and continuation of covered services provisions
notice thereof to the Department and the Department shakkquired by Subsections 1. and 2. above.

revoke its Certificate of Authority to the MCO. 4. Every contract between a MCO and a
participating provider shall state that in no event shall a
PART THREE participating provider collect or attempt to collect from an

enrollee any money owed to the provider by the MCO.
SECTION 69.3 GENERAL REQUIREMENTS

69.304 Amendments or Revisions of Contracts
69.301 Every MCO operating in this State shall file with Any significant amendment to or revision relating to the
the Department every manual which it proposes to useext or subtext of an approved provider contract shall be
Every filing shall indicate the effective date thereof. submitted to and approved by the Department prior to the

execution of an amended or revised contract with the
69.302 Annual reports shall be filed with the Departmenproviders of a MCO.
by any MCO on or before June 1 covering the preceding
fiscal year. Such reports shall include a financial statemer®9.305 The MCO shall establish a policy governing
of the MCO, its balance sheet and receipts andermination of providers. The policy shall include at least:
disbursements for the preceding fiscal year, and any changes A. Written notification to each enrollee six (6) weeks
in the information originally submitted or required underprior to the termination or withdrawal from the MCO’s

69.2, 69.404 E., 69.405 B. and 69.705. provider network of an enrollee’s primary care physician
except in cases where termination was due to unsafe health
69.303 Contract Provisions care practice; and
A. Every contract between a MCO and a participating B. Except in cases where termination was due to
provider shall contain the following language: unsafe health care practices that compromise the health or

1. “Provider agrees that in no event, including butsafety of enrollees, assurance of continued coverage of
not limited to nonpayment by the MCO or intermediary,services at the contract price by a terminated provider for up
insolvency of the MCO or intermediary, or breach of thisto 120 calendar days in cases where it is medically necessary
agreement, shall the provider bill, charge, collect a deposfor the enrollee to continue treatment with the terminated
from, seek compensation, remuneration or reimbursemeptrovider. In cases of the pregnhancy of an enrollee, medical
from, or have any recourse against an enrollee or a persaecessity shall be deemed to have been demonstrated and
(other than the MCO or intermediary) acting on behalf of theeoverage shall continue to completion of postpartum care.
enrollee for services provided pursuant to this agreement.

This agreement does not prohibit the provider from69.306 The Medical Director and physicians designated to
collecting coinsurance, deductibles or co-payments, aact on his behalf shall be Delaware licensed physicians.
specifically provided in the evidence of coverage, or fees for

uncovered services delivered on a fee-for-service basis 9.307 Prohibited Practices

enrollees.” A. No MCO or representative may cause or permit the

2. “In the event of a MCO or intermediary use of advertising or solicitation which is untrue or
insolvency or other cessation of operations, covered servicesisleading.
to enrollees will continue through the period for which a B. No MCO may cancel or refuse to renew the
premium has been paid to the MCO on behalf of the enrolleenroliment of an enrollee solely on the basis of his/her
or until the enrollee’s discharge from an inpatient facility,health. This does not prevent the MCO from canceling the
whichever time is greater. Covered benefits to enrolleesnrollment of an enrollee if misstatements of his/her health
confined in an inpatient facility on the date of insolvency orwere made at the time of enrollment, or prevent the MCO
other cessation of operations will continue until theirfrom canceling or refusing to renew enrollment for reasons
continued confinement in an inpatient facility is no longerother than an enrollee’s health including without limitation,
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nonpayment of premiums or fraud by the enrollee. requirement does not apply to circumstances when the
C. A MCO contract shall contain no provision or provider should not render services due to limitations arising
nondisclosure clause prohibiting physicians or other healtfrom lack of training, experience, skill or licensing
care providers from giving patients information regardingrestrictions.
diagnoses, prognoses and treatment options.
D. A MCO shall not deny, exclude or limit benefits for 69.312 A MCO shall notify the participating providers of
a covered individual for losses due to a preexisting conditiotheir obligations, if any, to collect applicable coinsurance,
where such were incurred more than twelve (12) monthsopayments or deductibles from enrollees pursuant to the
following the date of enrollment in such plan or, if earlier,evidence of coverage, or of the providers’ obligations, if any,
the first day of the waiting period for such enroliment. to notify enrollees of their personal financial obligations for
E. A MCO shall not impose any preexisting condition non-covered services.
exclusion relating to pregnancy or in the case of a child who
is adopted or placed for adoption before attaining eighteei9.313 A MCO shall establish procedures for resolution of
(18) years of age and who, as of the last day of the 30-dadministrative, payment or other disputes between providers
period beginning on the date of the adoption or placemerand the MCO.
for adoption, is covered under creditable coverage. The
previous sentence shall not apply to coverage before the d&68.314 Notice of Changes in MCO Operations
of such adoption or placement for adoption. The MCO shall notify the Department of Health and
F. A MCO shall not offer incentives to a provider to Social Services, in writing, on an ongoing basis, of any
provide less than medically necessary services to asubstantial changes in organization, bylaws, governing
enrollee. board, provider contracts or agreements, marketing
G. A MCO shall not penalize a provider because thanaterials, grievance procedures, enrollee handbooks,
provider, in good faith, reports to state authorities any act autilization management program, and any change of
practice by the MCO that jeopardizes patient health ompatient acute care hospitals. The Department shall be
welfare. notified on at least a quarterly basis of changes in the
H. A contract between a MCO and a provider shall notprovider network.
contain definitions or other provisions that conflict with the
definitions or provisions contained in these regulations. 69.315 Changes in Ownership Interests
Certificates of Authority shall not be assignable or
69.308 A MCO shall establish a mechanism by which theransferable in whole or in part. Accordingly, the holder of
participating provider will be notified on an ongoing basis ofrecord of any Certificate of Authority to operate in
the specific covered health services for which the providebelaware, as a condition thereof, shall comply with all of the
will be responsible, including any limitations or conditionsfollowing requirements regarding changes in ownership
on services. interests. For the purposes of this section, changes in
ownership interests shall refer to changes in the ownership of
69.309 A MCO shall notify participating providers of the the holder of record of any Certificate of Authority and/or
providers’ responsibilities with respect to the MCO’s changes in ownership of any individual, corporation or other
applicable administrative policies and programs, includingentity which, through the ownership of voting securities, by
but not limited to payment terms, utilization review, quality contract or by any other means, has the authority to or does
assessment and improvement programs, credentialin@ fact direct or cause the direction of the management and/
grievance procedures, data reporting requirement®r the policies of the MCO which is the subject of the
confidentiality requirements and any applicable federal oCertificate of Authority at issue.
state programs.

69.316 Examinations
69.310 The rights and responsibilities under a contract A. The Department may make examinations
between a MCO and a participating provider shall not beoncerning the quality of health care services of any MCO.
assigned or delegated by the provider without the priofhe Department may make such examination as it deems
written consent of the MCO. necessary for the protection of the interests of the enrollees
of the MCO, but not less frequently than every three (3)
69.311 A MCO is responsible for ensuring that ayears;
participating provider furnishes covered benefits to all B. Every MCO shall submit its books and records
enrollees without regard to the enrollee’s enrollment in theelating to health care services to such examinations. In the
plan as a private purchaser of the plan or as a participant @ourse of such examinations, the Department may
publicly financed programs of health care services. Thisdminister oaths to and examine the officers and agents of
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the MCO and of any health care providers with which it has  D. In the event that the Department decides to revoke
contracts, agreements or other arrangements. The MCe Certificate of Authority of a MCO the decision so
shall require a provider to make health records available tproviding shall specify the time and manner in which its
the Department employees involved in assessing the qualibusiness shall be concluded. If the Department determines it
of care or investigating the grievances or complaints ofs appropriate, it may refer the matter of conservation or
enrollees, and to comply with the applicable laws related ttiquidation to the Insurance Commissioner, who shall then
the confidentiality of medical or health records; and proceed in accordance with 18 Del. C., Chapter 59. In any
C. The reasonable expenses of examinations under thimse, after the Department has issued a decision revoking a
section shall be assessed against the MCO being examin€eértificate of Authority, unless stayed in connection with an
and remitted to the Department. appeal, the MCO shall not conduct any further business
except as expressly permitted in the Department’'s decision
69.317 Suspension or Revocation of Certificate ofand it shall engage only in such activities as are directed by

Authority. the Department or are required to assist its enrollees in
A. The Department may revoke or suspend asecuring continued health care coverage.
Certificate of Authority issued to a MCO pursuant to 16 Del. E. The Department may require a corrective action

C. Chapter 91, or may place the MCO on probation for sucplan from a MCO when the Department determines that the
period as it determines, or may publicly censure a MCO if iMCO is not in compliance with any of the regulations
determines, after a hearing, that: contained herein.

1. The MCO is operating in a manner which
deviates substantially, in a manner detrimental to it$9.318 Fees
enrollees, from the plan of operation described by it in  Every MCO shall pay the following fees:

securing its Certificate of Authority; A. For filing an application for a Certificate of
2. The MCO does not have in effect arrangementuthority - three hundred and seventy-five dollars

to provide the quantity and quality of health care service§$375.00).

required by its enrollees; B. For filing an annual report - two hundred and fifty

3. The MCO is no longer in compliance with the dollars ($250.00).
requirements of 16 Del. C. §9104(b); or

4. The continued operation of the MCO would be69.319 Confidentiality of Health Information
detrimental to the health or well-being of its enrollees  Any data or information pertaining to the diagnosis,
needing services. treatment or health of any enrollee or applicant obtained

B. Proceedings in regard to any hearing held pursuarftom such person or from any health care provider by any

to this section shall be conducted in accordance wittMCO shall be held in confidence and shall not be disclosed
provisions for case decisions as set forth in thdo any person except upon the express consent of the enrollee
Administrative Procedures Act, 29 Del. C. 8101, and anyr applicant, or his physician, or pursuant to statute or court
applicable rules and regulations of the Department. Anyrder for the production of evidence or the discovery thereof,
decision rendered following a hearing shall set forth theor in the event of claim or litigation between such person and
findings of fact and conclusions of the Department as to anthe MCO wherein such data or information is pertinent or as
violations of this Chapter, and shall also set forth the reasomsay be required by the Department in the course of their

for the Department’s choice of any sanction to be imposedxaminations in accordance with 69.316. The
The Department’s choice of sanction shall not be disturbedommunication of such data or information from a health
upon appeal, except for abuse of discretion. care provider to a MCO shall not prevent such data or

C. Suspension of a Certificate of Authority pursuant toinformation from being deemed confidential for purposes of
this section shall not prevent the MCO from continuing tothe Delaware Uniform Rules of Evidence.
serve all its enrollees as of the date the Department issues a
decision imposing suspension, nor shall it precludeé9.320 The MCO is responsible for meeting each
thereafter adding as enrollees newborn children or otheequirement of these regulations. If the MCO chooses to
newly acquired dependents of existing enrollees. Unlesstilize contract support or to contract functions under these
otherwise determined by the Department and set forth in itegulations, the MCO retains responsibility for ensuring that
decision, a suspension shall, during the period when it is ithe requirements of this regulation are met.
effect, preclude all other new enrollments and also all
advertising or solicitation on behalf of the MCO other than69.321 Specific standards may be waived by the
communication, approved by the Department, which ar®epartment provided that each of the following conditions
intended to give information as to the effect of theare met:
suspension. A. Strict enforcement of the standard would result in
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unreasonable hardship on the MCO. the credentialing verification process, except as otherwise
B. A waiver must not adversely affect the health,provided by law.
safety, welfare, or rights of any enrollee of the MCO. B. Nothing in these regulations shall be construed to

C. The request for a waiver must be made to theequire a MCO to select a provider as a participating
Department, in writing, by the MCO with substantial detailprovider solely because the provider meets the MCO'’s
justifying the request. credentialing verification standards, or to prevent the MCO

D. Prior to filing a request for a waiver, the MCO shall from utilizing separate or additional criteria in selecting the
provide written notice of the request to each enrollee. Pridnealth care professionals with whom it contracts.
to filing a request for a waiver, the MCO shall also provide  C. Selection standards for participating providers shall
written notice of the request to the Department. The noticbe developed for primary care professionals and each health
shall state that the enrollee has the right to object to theare professional discipline. The standards shall be used in
waiver request in writing to the Department. determining the selection of health care professionals by the

Upon filing the request for a waiver, the MCO shall MCO, its intermediaries and any provider networks with
submit to the Department a copy of the notice and a swomwhich it contracts. The standards shall meet the
affidavit outlining the method by which the requirement wasrequirements of 69.401 A. and 69.401 D. Selection criteria
met. The MCO shall maintain proof of the method by whichshall not be established in a manner:
the requirement was met by the MCO for the duration of the 1. That would allow a MCO to avoid high-risk
waiver and make such proof available upon the request gopulations by excluding providers because they are located
the Department. in geographic areas that contain populations or providers

E. A waiver granted by the Department is notpresenting a risk of higher than average claims, losses or
transferable to another MCO in the event of a change diealth services utilization; or

ownership. 2. That would exclude providers because they
F. A waiver shall be granted for the term of thetreat or specialize in treating populations presenting a risk of
license. higher than average claims, losses or health services
utilization.
PART FOUR D. Qualifications of primary care providers

1. Physicians qualified to function as primary
SECTION 69.4 QUALITY ASSURANCE AND care providers include: licensed physicians who have

OPERATIONS successfully completed a residency program accredited by
the Accreditation Council for Graduate Medical Education

69.401 Health Care Professional Credentialing or approved by the American Osteopathic Association in
A. General Responsibilities, a MCO shall: family practice, internal medicine, general practice,

1. Establish written policies and procedures forpediatrics, obstetriggre --] gynecology] or who are
credentialing verification of all health care professionalsdiplomats of one of the above certifying boards approved by
with whom the MCO contracts and apply these standardhe American Board of Medical Specialties or one of the

consistently; certifying boards of the American Osteopathic Association.
2. Verify the credentials of a health care E. Verification Responsibilities, a MCO shall:
professional before entering into a contract with that health 1. Obtain primary verification of at least the
care professional. The medical director of the MCO or othefollowing information about the applicant:
designated health care professional shall have responsibility a) Current license, certification, or
for, and shall participate in, health care professionategistration to render health care in Delaware and history of
credentialing verification; same;
3. Establish a credentialing verification b) Current level of professional liability
committee consisting of licensed physicians and other healitoverage, if applicable;
care professionals to review credentialing verification c) Status of hospital privileges, if applicable;
information and supporting documents and make decisions d) Specialty board certification status, if
regarding credentialing verification; applicable; and
4. Make available for review by the applying e) Current Drug Enforcement Agency (DEA)
health care professional upon written request all applicatioregistration certificate, if applicable.
and credentialing verification policies and procedures; 2. Obtain, subject to either primary or secondary
5. Retain all records and documents relating to averification:
health care professionals credentialing verification process a) The health care professional’s record from
for not less than four (4) years; and the National Practitioner Data Bank; and
6. Keep confidential all information obtained in b) The health care professional’s malpractice
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history. 1. The MCO shall maintain an adequate network
3. Not less than every three (3) years obtainof primary care providers, specialists, and other ancillary
primary verification of a participating health care health care resources to serve the enrolled population at all

professional’s: times. The MCO shall develop and submit annually to the
a) Current license or certification to render Department policies and procedures for measuring and

health care in Delaware; assessing the adequacy of the network. At a minimum, the
b) Current level of professional liability network of providers shall include:

coverage, if applicable; a) A sufficient number of licensed primary

c) Status of hospital privileges, if applicable; care providers under contract with the MCO to provide basic
d) Current DEA registration certificate, if health care services. All enrollees must have immediate

applicable; and telephone access seven (7) days a week, 24 hours a day, to
e) Specialty board certification status, if their primary care provider or his/her authorized on-call
applicable. back-up provider;
4. Require all participating providers to notify the b) A sufficient number of licensed medical

MCO of changes in the status of any of the items listed irspecialists available to MCO enrollees to provide medically-
this section at any time and identify for participatingnecessary specialty care. The MCO must have a policy
providers the individual to whom they should report changeassuring reasonable access to frequently used specialists

in the status of an item listed in this section. within each service area; and
F. Health Care Professionals Right to Review c) A sufficient number of other health
Credentialing Verification Information professional staff including but not limited to licensed nurses

1. A MCO shall provide a health care and other professionals available to MCO enrollees to
professional the opportunity to review and correctprovide basic health care services. The MCO shall cover
information submitted in support of that health carenonparticipating providers at no extra cost to the enrollee if a
professional's credentialing verification application as seplan has an insufficient number of providers within
forth below. reasonable geographic distances and appointment times to

a) Each health care professional who ismeetthe medical needs of the enrollee.
subject to the credentialing verification process shall have B. Facility and Ancillary Health Care Services
the right to review all information, including the source of 1. The MCO shall maintain contracts or other
that information, obtained by the MCO to satisfy thearrangements acceptable to the Department with institutional
requirements of this section during the MCO'’s credentialingproviders which have the capability to meet the medical

process. needs of enrollees and are geographically accessible. The
b) A MCO shall notify a health care network of providers shall include:
professional of any information obtained during the MCO'’s a) At least one licensed acute care hospital

credentialing verification process that does not meet thincluding at least licensed medical-surgical, pediatric,
MCOQO'’s credentialing verification standards or that variesobstetrical, and critical care services in any service area no
substantially from the information provided to the MCO bygreater than 30 miles or 40 minutes driving time from 90%
the health care professional, except that the MCO shall natf enrollees within the service area.

be required to reveal the source of information if the b) Surgical facilities including acute care
information is not obtained to meet this requirement, or ithospitals for major surgery, and for minor surgical
disclosure is prohibited by law. procedures, hospitals, licensed ambulatory surgical facilities,

c) A health care professional shall have theand/or physicians surgical practices available in each service
right to correct any erroneous information. The MCO shalbrea no greater than 30 miles or 40 minutes driving time
have a formal process by which a health care professionfibm 90% of enrollees within the service area.
may submit supplemental or corrected information to the ¢) The MCO shall have a policy assuring
MCOQO'’s credentialing verification committee and request aaccess, as evidenced by contract or other agreement
reconsideration of the health professional's credentialingicceptable to the Department, to the following specialized
verification application if the health care professional feelservices, as determined to be medically necessary. Such
that the MCO'’s credentialing verification committee hasservices shall be reasonably accessible and shall include:

received information that is incorrect or misleading. (1) At least one hospital providing
Supplemental information shall be subject to confirmatiorregional perinatal services;
by the MCO. (2) A hospital offering pediatric
intensive care services;
69.402 Provider Network Adequacy (3) A hospital offering neonatal intensive
A. Primary, Specialty and Ancillary Providers care services;
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(4) Therapeutic radiation provider; screen and stabilize an enrollee and shall not require prior
(5) Magnetic resonance imaging center; authorization of such services if a prudent lay person acting
(6) Diagnostic radiology ~ provider, reasonably would have believed that an emergency medical

including X-ray, ultrasound, and CAT scan; condition (as defined at 69.108) existed.
(7) Emergency mental health service; 3. Emergency and urgent care services shall
(8) Diagnostic cardiac catheterization include but are not limited to:

services in a hospital, a) Medical and psychiatric care, which shall
(9) Specialty pediatric outpatient centers be available 24 hours a day, seven (7) days a week;

for conditions including sickle cell, hemophilia, cleft lip and b) Trauma services at any designated Level |

palate, and congenital anomalies; or Il trauma center as medically necessary. Such coverage
(10) Clinical Laboratory certified under shall continue at least until the enrollee is medically stable,

CLIA; and no longer requires critical care, and can be safely transferred
(11) Certified renal dialysis provider. to another facility, in the judgment of the attending

d) The MCO shall make acceptable servicephysician. If the MCO requests transfer to a hospital
arrangements with the provider and enrollee if theparticipating in the MCO network, the patient must be
appropriate level of service is not available at no extra cost tetabilized and the transfer effected in accordance with
the enrollee. These services will not be limited to the StatBederal regulations at 42 CFR 489.20 and 42 CFR 489.24;
of Delaware. These services could include but are not c) Out of area health care for urgent or
limited to tertiary services, burn units and transplanttmergency conditions where the enrollee cannot reasonably
services. access in-network services;

2. |If offered by the plan, the MCO shall have a d) Hospital services for emergency care; and
policy assuring access, as evidenced by contract or other e) Upon arrival in a hospital, a medical
agreement acceptable to the Department, to the followingcreening examination, as required under federal law, as
specialized services, as determined to be medicallpecessary to determine whether an emergency medical
necessary. Such services shall be reasonably accessible @oadition exists.
may include: D. All enrollees shall be provided with an up-to-date

a) A licensed long term care facility with and comprehensive list of the provider network upon
skilled nursing beds; enrollment and upon request and an update on provider

b) Residential substance abuse treatmenthanges at least quarterly.
center;

c) Inpatient psychiatric services for adults 69.403 Utilization Management
and children; A. Utilization Management Functions

d) Short term care facility for involuntary 1. The MCO shall establish and implement a
psychiatric admissions; comprehensive utilization management program to monitor

e) Outpatient therapy providers for mental access to and appropriate utilization of health care and
health and substance abuse conditions; services. The program shall be under the direction of a

f) Home health agency licensed by the designated physician and shall be based on a written plan
Department; that is reviewed at least annually. The plan shall identify at

g) Hospice program licensed by the least:

Department; and a) Scope of utlization management

h) Pharmacy services. activities;

3. The MCO shall make acceptable service b) Procedures to evaluate clinical necessity,
arrangements with the provider and enrollee if theaccess, appropriateness, and efficiency of services;
appropriate level of service is not available in the service ¢) Mechanisms to detect under utilization;
area at no extra cost to the enrollee. d) Clinical review criteria and protocols used

C. Emergency and Urgent Care Services in decision-making;

1. The MCO shall establish written policies and e) Mechanisms to ensure consistent
procedures governing the provision of emergency and urgeapplication of review criteria and uniform decisions;
care which shall be distributed to each enrollee at the time of f) System for providers and enrollees to
initial enrollment and after any revisions are made. Thesappeal utilization management determinations in accordance
policies shall be easily understood by a lay person. with the procedures set forth; and

2. Enrollees shall have access to emergency care g) A mechanism to evaluate enrollee and
(as defined at 69.107) 24 hours per day, seven (7) days paovider satisfaction with the complaint and appeals systems
week. The MCO shall cover emergency care necessary fet forth. Such evaluation shall be coordinated with the
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performance monitoring activities conducted pursuant to thehow that there was material misrepresentation, fraud or the
continuous quality improvement program set forth. patient was found not to have coverage.

2. Utilization management determinations shall 5. An enrollee must receive upon request a
be based on written clinical criteria and protocols reviewedvritten notice of all determinations to deny coverage or
and approved by practicing physicians and other licenseduthorization for services required and the basis for the
health care providers within the network. These criteria andenial.
protocols shall be periodically reviewed and updated, and
shall, with the exception of internal or proprietary 69.404 Grievance/Appeal Procedure
quantitative thresholds for utilization management, be A. Enrollees Rights in Grievance/Appeal Procedure
readily available, upon request, to affected providers and 1. All MCO enrollees, or any provider acting on
enrollees. All materials including internal or proprietary behalf of an enrollee with the enrollee’s consent, may appeal
materials for utilization management shall be available to thany utilization management determination resulting in a
Department upon request. denial, termination, or other limitation of covered health care

3. Compensation to persons providing utilizationservices. All enrollees and providers shall be provided with
review services for a MCO shall not contain incentivesa written explanation of the appeal process upon enroliment,
direct or indirect, for these persons to make inappropriatapon request and each time the methods and procedures are
review decisions. Compensation to any such persons maybstantially changed and at least annually. The appeal
not be based, directly or indirectly, on the quantity or type oprocess shall consist of an informal internal review by the
adverse determinations rendered. MCO (Stage 1 appeal), a formal internal review by the MCO

B. Utilization Management Staff Availability (Stage 2 appeal), and a formal external review (Stage 3

1. At a minimum, appropriately qualified staff appeal) by an independent utilization review organization.
shall be immediately available by telephone, during routine 2. No enrollee who exercises the right to an
provider work hours, to render utilization managementppeal shall be subject to disenrollment, contract termination
determinations for providers. or otherwise penalized by the MCO solely on the basis of

2. The MCO shall provide enrollees with a toll filing any such appeal.
free telephone number by which to contact customer service 3. At any stage of the appeal process, at the
staff on at least a five (5) day, 40 hours a week basis. request of an enrollee, the MCO shall appoint a member of

3. The MCO shall supply providers with a toll its staff who has no direct involvement in the case to
free telephone number by which to contact utilizationrepresent the enrollee. An enrollee appealing a
management staff on at least a five (5) day, 40 hours a weeletermination shall be specifically notified of the enrollee’s
basis. right to have a staff member appointed to assist the enrollee.

4. The MCO must have policies and procedures 4. The MCO shall maintain written records to
addressing response to inquiries concerning emergency document all appeals received (a “grievance register”). For
urgent care when a PCP or his/her authorized on call back @ach grievance the register shall contain, at a minimum, the

provider is unavailable. following information:
C. Utilization Management Determinations a) A general description of the reason for the
1. All determinations to authorize services shallgrievance;
be rendered by appropriately qualified staff. b) Date received,;
2. All determinations to deny or limit an c) Date of each review;
admission, service, procedure or extension of stay shall be d) Resolution at each level of appeal;
rendered by a physician. The physician shall be under the e) Date of resolution at each level; and
clinical direction of the medical director responsible for f) Name of the enrollee for whom the

medical services provided to the MCO’s Delaware enrolleegrievance was filed.
Such determinations shall be made in accordance with B. Informal Internal Utilization Management Appeal
clinical and medical criteria and standards and shall take intBrocess (Stage 1)
account the individualized needs of the enrollee for whom Each MCO shall establish and maintain an informal
the service, admission, procedure is requested. internal appeal process (Stage 1) whereby any enrollee or
3. All determinations shall be made on a timelyany provider acting on behalf of an enrollee with the
basis as required by the exigencies of the situation. enrollee’s consent, who is dissatisfied with any MCO
4. A MCO may not retroactively deny utilization management determination, shall have the
reimbursement for a covered service provided to an enrollegpportunity to discuss and appeal that determination with the
by a provider who relied upon the written or verbalMCO’s medical director and/or the physician designee who
authorization of the MCO or its agents prior to providing therendered the determination. All such Stage 1 appeals shall
service to the enrollee, except in cases where the MCO cdre concluded as soon as possible in accordance with the
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medical exigencies of the case. In no event shall appeals 7. The MCO may extend the review for up to an
involving an imminent, emergent or serious threat to theadditional thirty (30) calendar days where it can demonstrate
health of the enrollee exceed 72 hours. All other Stage fieasonable cause for the delay beyond its control and where
appeals shall be concluded within five (5) business days. If provides a written progress report and explanation for the
the appeal is not resolved to the satisfaction of the enrollee délay to the enrollee and/or provider within the original
this level, the MCO shall provide the enrollee and/or thehirty (30) calendar day review period. In no event,
provider with a written explanation of his/her right to however, may the review period applicable to appeals from
proceed to a Stage 2 appeal. determinations regarding urgent or emergent care be so
C. Formal Internal Utilization Management Appeal extended.
Process (Stage 2) 8. The review panel shall issue a written decision
1. Each MCO shall establish and maintain ato the enrollee. The decision shall include:
formal internal appeal process (Stage 2 appeal) whereby any a) The names and titles of the members of the
enrollee or any provider acting on behalf of an enrollee withreview panel;
the enrollee’s consent, who is dissatisfied with the results of b) A statement of the review panel's
the Stage 1 appeal, shall have the opportunity to pursue hishderstanding of the nature of the grievance and all pertinent
her appeal before a panel of physicians and/or other healtacts;
care professionals selected by the MCO who have not been c) The rationale for the review panel’s
involved in the utilization management determination atdecision;
issue. An enrollee has the right to: d) Reference to evidence or documentation
a) Attend the Stage 2 appeal; considered by the review panel in making that decision;
b) Present his or her case to the review panel; e) In cases involving an adverse
c) Submit supporting material both before determination, the instructions for requesting a written
and at the review meeting; statement of the clinical rationale, including the clinical
d) Ask questions of any representative of thereview criteria used to make the determination; and
MCO participating on the panel; and f) A written notification of his/her right to
e) Be assisted or represented by a person giroceed to an external (Stage 3) appeal.
his or her choice. 9. In the event that the MCO fails to comply with
2. Upon the request of an enrollee, a MCO shallny of the deadlines for completion of the internal utilization
provide to the enrollee all relevant information that is notmanagement determination appeals set forth or in the event
confidential or privileged. that the MCO for any reason expressly waives its rights to an
3. The enrollee’s right to a fair review shall not beinternal review of any appeal, then the enrollee and/or
made conditional on the enrollee’s appearance at the revieyrovider shall be relieved of his/her obligation to complete
4. The formal internal utilization management the MCO internal review process and may, at his/her option,
appeal panel shall have available consultant practitioneygroceed directly to the external appeals process.
who are trained or who practice in the same specialty as D. External Utilization Appeal Process (Stage 3)
would typically manage the case at issue or such other 1. Each MCO shall establish and maintain a
licensed health care professional as may be mutually agreéatrmal external review process (Stage 3) whereby any
upon by the parties. In no event, however, shall thenrollee or any provider acting on behalf of an enrollee with
consulting practitioner or professional have been involved ithe enrollee’s consent, who is dissatisfied with the results of
the utilization management determination at issue. Ththe Stage 2 appeal, shall have the opportunity to pursue his/
consulting practitioner or professional shall participate in thdner appeal before an independent utilization review
panel’s review of the case if requested by the enrollee and/organization.
provider. 2. The review panel shall schedule and hold a
5. Al such Stage 2 appeals must bereview meeting within forty-five (45) calendar days of
acknowledged by the MCO, in writing, to the enrollee orreceiving a request from an enrollee for a Stage 3 appeal.
provider filing the appeal within fourteen (14) calendar daysThe review meeting shall be held during regular business
of receipt. hours at a location reasonably accessible to the enrollee. In
6. All such Stage 2 appeals shall be concluded asases where a face-to-face meeting is not practical for
soon as possible after receipt by the MCO in accordancgeographic reasons, a MCO shall offer the enrollee the
with the medical exigencies of the case. In no event shatlpportunity to communicate with the review panel, at the
appeals involving an imminent, emergent or serious threat thiCO’s expense, by conference call, video conferencing, or
the health of the enrollee exceed 72 hours. Except as sether appropriate technology. The enrollee shall be notified,
forth in paragraph (7) below, all other Stage 2 appeals shah writing, at least fifteen (15) calendar days in advance of
be concluded within thirty (30) calendar days of receipt.  the review date. The MCO shall not unreasonably deny a
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request for postponement of the review made by an enrolleactivities;

3. Upon the request of an enrollee, a MCO shall e) Confidentiality policies and procedures;
provide to the enrollee all relevant information that is not f) Specification of standards of care, criteria
confidential or privileged. and procedures for the assessment of the quality of services

4. An enrollee has the right to: provided and the adequacy and appropriateness of health

a) Attend the Stage 3 review; care resources utilized;

b) Present his or her case to the review panel; g) A system of ongoing evaluation activities,

c) Submit supporting material both before including individual case reviews as well as pattern analysis;
and at the review meeting; h) A system of focused evaluation activities,

d) Ask questions of any representative of theparticularly for frequently performed and/or highly
MCO participating on the panel; and specialized procedures;

e) Be assisted or represented by a person of i) A system of monitoring enrollee
his or her choice. satisfaction and network provider’s response and feedback

5. The enrollee’s right to a fair review shall not be on MCO operations;
made conditional on the enrollee’s appearance at the review. i) A system for verification of provider’'s

6. The review panel shall issue a written decisioncredentials, recertification, performance reviews and
to the enrollee within five (5) business days of completingbtaining information about any disciplinary action against

the review meeting. The decision shall include: the provider available from the Delaware Board of Medical
a) The names and titles of the members of théPracticeranyothestatéicensindpoarapplicabléotheprovider;
review panel; k) The procedures for conducting peer

b) A statement of the review panel's review activities which shall include providers within the
understanding of the nature of the grievance and all pertinesaame discipline and area of clinical practice; and

facts; ) A system for evaluation of the
c) The rationale for the review panel’s effectiveness of the continuous quality improvement
decision; program.
d) Reference to evidence or documentation 2. There shall be a multidisciplinary continuous

considered by the review panel in making that decision; andjuality improvement committee responsible for the
e) In cases involving an adverse implementation and operations of the program. The
determination, the instructions for requesting a writtenstructure of the committee shall include representation from
statement of the clinical rationale, including the clinicalthe medical, nursing and administrative staff, with
review criteria used to make the determination. substantial involvement of the medical director of the MCO.
E. The MCO shall include in its annual reports to the 3. The MCO shall assure that participating
Department a description of the total number of grievancegroviders have the opportunity to participate in developing,
handled, the number of grievances handled at each level mhplementing and evaluating the quality improvement
appeal, a compilation of the causes underlying the appealsystem.

and the resolution of the appeals. 4. The MCO shall provide enrollees the
opportunity to comment on the quality improvement

69.405 Quality Assessment and Improvement process.
A. Continuous Quality Improvement 5. The program shall monitor the availability,

1. Under the direction of the Medical Director or accessibility, continuity and quality of care on an ongoing
his/her designated physician, the MCO shall have a systenbasis. Indicators of quality care for evaluating the health
wide continuous quality improvement program to monitorcare services provided by all participating providers shall be
the quality and appropriateness of care and services providétentified and established and shall include at least:
to enrollees. This program shall be based on a written plan a) A mechanism for monitoring enrollee
which is reviewed at least semi-annually and revised aappointment and triage procedures including wait times to
necessary. The plan shall describe at least: get an appointment and wait times in the office;

a) The scope and purpose of the program; b) A mechanism for monitoring enrollee

b) The organizational structure of quality continuity of care and discharge planning for both inpatient
improvement activities; and outpatient services;

c) Duties and responsibilities of the medical ¢) A mechanism for monitoring the
director and/or designated physician responsible foappropriateness of specific diagnostic and therapeutic
continuous quality improvement activities; procedures as selected by the continuous quality

d) Contractual arrangements, where improvement program;
appropriate, for delegation of quality improvement d) A mechanism for evaluating all providers
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of care that is supplemental to each provider’'s qualitcorrective actions proposed and/or undertaken by the MCO.
improvement system; C. Reporting and Disclosure Requirements
e) A mechanism for monitoring network 1. The Board of Directors of the MCO shall be
adequacy and accessibility to assure the network services thept apprised of continuous quality improvement activities
needs of their diverse enrolled population; and and be provided at least annually with regular written reports
f) A system to monitor provider and enrollee from the program delineating quality improvements,
access to utilization management services including at leaperformance measures used and their results, and
waiting times to respond to telephone requests for servicgemonstrated improvements in clinical and service quality.
authorization, enrollee urgent care inquiries, and other 2. A MCO shall document and communicate
services required. information about its quality assessment program and its
6. The MCO shall develop a performance andquality improvement program, and shall:
outcome measurement system for monitoring and evaluating a) Include a summary of its quality
the quality of care provided to MCO enrollees. Theassessment and quality improvement programs in marketing
performance and outcome measures shall includmaterials;
population-based and patient-centered indicators of quality b) Include a description of its quality
of care, appropriateness, access, utilization, and satisfactiomssessment and quality improvement programs and a
Data for these performance measures shall include but not btement of enrollee rights and responsibilities with respect

limited to the following: to those programs in the materials or handbook provided to
a) Indicator data collected by MCOs from enrollees; and

chart reviews and administrative data bases; c) Make available annually to providers and
b) Enrollee satisfaction surveys; enrollees findings from its quality assessment and quality
c) Provider surveys; improvement programs and information about its progress in
d) Annual reports submitted by MCOs to the meeting internal goals and external standards, where

Department; and available. The reports shall include a description of the

e) Computerized health care encounter data. methods used to assess each specific area and an explanation

7. The MCO shall follow-up on findings from the of how any assumptions affect the findings.
program to assure that effective corrective actions have been 3. MCOs shall submit such performance and
taken, including at least policy revisions, procedural changesutcome data as the Department may request.
and implementation of educational activities for enrollees
and providers. PART FIVE

8. Continuous quality improvement activities
shall be coordinated with other performance monitoringSECTION 69.5 ENROLLEE RIGHTS AND
activities including utilization management and monitoringRESPONSIBILITIES
of enrollee and provider complaints.

9. The MCO shall maintain documentation of the69.501 The MCO shall establish and implement written
quality improvement program in a confidential manner.policies and procedures regarding the rights of enrollees and
This documentation shall be available to the Department artthe implementation of these rights.
shall include:

a) Minutes of quality improvement 69.502 In the case of nonpayment by the MCO to a

committee meetings; and provider for a covered service in accordance with the
b) Records of evaluation activities, enrollee’s health care contract, the provider may not bill the
performance measures, quality indicators and correctivenrollee. This does not prohibit the provider from collecting
plans and their results or outcomes. coinsurance, deductibles or co-payments as determined by
B. External Quality Audit the MCO. This does not prohibit the provider and enrollee

1. Each MCO shall submit, as a part of its annuafrom agreeing to continue services solely at the expense of
report due June 1, evidence of its most recent externgthe enrollee, as long as the provider clearly informs the
quality audit that has been conducted. External qualitgnrollee that the MCO will not cover these services.
audits must be completed no less frequently than once every
three (3) years. Such audit shall be performed by af9.503 The MCO shall permit enrollees to choose their
independent quality review organization approved by thewn primary care physician from a list of health care
Department. professionals within the plan. This list shall be updated as

2. The report must describe in detail the MCOshealth care professionals are added or removed and shall
conformance to performance standards and the rules withinclude:
these regulations. The report shall also describe in detail any A. a sufficient number of primary care physicians who
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are accepting new enrollees; and 69.506 The MCO shall disclose to each new enrollee, and
B. a sufficient number of primary care physicians thatany enrollee upon request, in a format and language
reflects a diversity that is adequate to meet the diversitynderstandable to a lay person, the following minimum
needs of the enrolled populations varied characteristicsformation:
including age, gender, language, race and health status. A. Benefits covered and limitations;
B. Out of pocket costs to the enrollee;
69.504 The MCO shall provide each enrollee with an  C. Lists of participating providers;
enrollee’s benefit handbook which includes a complete D. Policies on the use of primary care physicians,
statement of the enrollee’s rights, a description of alleferrals, use of out of network providers, and out of area
complaint and grievance procedures, a clear and compleservices;
summary of the evidence of coverage, and notification of E. Written explanation of the appeals process;
their personal financial obligations for non- covered F. A description of and findings from the quality
services. The statement of the enrollee’s rights shall includassurance and improvement programs;
at least the right: G. The patterns of utilization of services; and
A. To available and accessible services when H. For staff model MCOs, the location and hours of its
medically necessary, including availability of care 24 hoursnpatient and outpatient health services.
a day, seven (7) days a week for urgent or emergency
conditions; 69.507 The MCO shall provide -culturally competent
B. To be treated with courtesy and consideration, andervices to the greatest extent possible.
with respect for the enrollee’s dignity and need for privacy;
C. To be provided with information concerning the PART SIX
MCO'’s policies and procedures regarding products, services,
providers, grievance/appeal procedures and otheBECTION 69.6 REQUIREMENTS FOR STAFF MODEL
information about the organization and the care provided; MCOs

D. To choose a primary care provider within the limits In addition to all other requirements of these
of the covered benefits and plan network, including the rightegulations, staff model MCOs shall meet the requirements
to refuse care of specific practitioners; of this section.

E. To receive from the enrollee’s physician(s) or
provider, in terms that the enrollee understands, a69.601 Environmental Health and Safety
explanation of his/her complete medical condition, A. Office premises and other structures operated by
recommended treatment, risk(s) of the treatment, expectele MCO must have appropriate safeguards for patients.
results and reasonable medical alternatives. If the enrollee is B. All buildings shall conform to all State and medical
not capable of understanding the information, thecodes and all regulations applicable to services being
explanation shall be provided to his/her next of kin oroffered. These codes shall include but are not limited to:
guardian and documented in the enrollee’s medical record; State Plumbing Code.

F. To formulate advance directives; Waste Disposal Regulations.

G. To all the rights afforded by law or regulation as a Public Water Supply Regulations.
patient in a licensed health care facility, including the right Food Service Requirements.
to refuse medication and treatment after possible Radiation Control Regulations.
consequences of this decision have been explained in Hazardous Waste Regulations.
language the enrollee understands; Air and Water Pollution Regulations.

H. To prompt notification, as required in these rules, of Hand washing facilities shall be installed in
termination or changes in benefits, services or prowdeaccordance with applicable State and local regulations and

ONoO~LNE

network; conveniently located.

I. To file a complaint or appeal with the MCO and to 9. Toilet facilities shall meet appropriate State
receive an answer to those complaints within a reasonabénd local regulations.
period of time; and 10. State Fire Code requirements.

J. To file a complaint with the Department or the C. The buildings must be architecturally accessible to
Commissioner. handicapped individuals and comply with the Americans

with Disabilities Act.
69.505 The MCO shall establish and implement written  D. Measures must be taken to insure that facilities are
policies and procedures regarding the responsibilities ajuarded against insects and rodents.
enrollees. A complete statement of these responsibilities E. Housekeeping
shall be included in the enrollee’s benefit handbook. 1. A housekeeping procedures manual shall be
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written and followed. Special emphasis shall be given tannually.

procedures applying to infectious diseases or suspect areas. D. Primary physician. There shall be at least one (1)
2. All premises shall be kept neat, clean, free offull time or full time equivalent physician available on

litter and rubbish. contract. There shall be at least one (1) F.T.E. primary
3. Walls and ceilings shall be maintained free ofphysician for every 1,000 enrollees.

cracks and falling plaster and shall be cleaned and painted E. Medical Specialties. There shall be either full time

regularly. or part-time physicians, other appropriate professional
4. Floors shall be cleaned regularly and in such apecialists, or written agreements adequate to ensure access

manner that it will minimize the spread of pathogenicto all needed services for enrolldés—eensultation—n

organisms in the atmosphere; dry dusting and sweeping shailterratl—mredicire—pediatres—general—surgery—eral

be prohibited. surgery—ENT—ebstretics—and—gyrecology,—erthopedic
5. Suitable equipment and supplies shall bes v y Raey j v 4Si

provided for cleaning all surfaces. therapy—psychiaty—nutriion—and—eother—+easenable
6. Solutions, cleaning compounds and hazardouser#ees]

substances shall be properly labeled and stored in safe

places. 69.605 Equipment
Each office operated by the MCO must have the
69.602 Emergency Utilities or Facilities necessary equipment and instruments to provide the required

A. The MCO shall be equipped to handle emergencieservices. Equipment and instruments for services, when
due to equipment failures. Emergency electrical service forovered by written contract with medical specialists or other
lighting and power for equipment essential to life safety shalproviders outside of the office, need not be present in the
be provided in accordance with hospital regulations wher&CO's office. Where emergency services are provided in
appropriate. (Minimum Requirements for Construction ofthe office, equipment such as a defibrillator, laryngoscope
Hospital and Health Care Facilities, Section 7.32H.) and other similar equipment must be present.

B. In facilities which provide hospital services, the
emergency electrical system shall be so controlled that th@9.606 Specialized Services
auxiliary power is brought to full voltage and frequency and ~ A. The MCO shall provide special services necessary
be connected within ten (10) seconds. for diagnosis and treatment such as ultra sound. Where it is

C. Emergency utilities for MCOs and contract notfeasible to provide these services in the office, there shall
providers must be supplied according to procedurebe a written agreement for these services in a nearby location

performed on the premises. except for isolated rural areas where arrangements for these
services shall be subject to review and approval by the
69.603 Construction Department.
A. New construction or substantial modifications on 1. The MCO’s radiology services shall be

an existing facility shall conform to applicable State, countysupervised and conducted by a qualified radiologist, either
and local codes, including the National Fire Protectiorfull time or part-time; or, when radiology services are
Association Publication No. 101 - Life Safety Code, latessupervised and conducted by a physician who is not a

edition adopted by the State Fire Prevention Board. qualified radiologist, the MCO shall provide for regular
B. Radiation requirements of the Authority on consultation by a qualified radiologist, who is under contract
Radiation Protection shall be met. with the MCO and is responsible for reviewing all X-rays

C. Facility plans or modifications shall be submitted toand procedures. The number of qualified radiological
the Department for review and approval prior to any worktechnologists employed shall be sufficient to meet the

being begun. MCO'’s requirements. If the MCO operates a radiology
service and provides emergency services, at least one (1)

69.604 Personnel qualified technologist shall be on duty or on call at all times.

A. The office shall be staffed by appropriately trained 2. Pharmaceutical services, when provided by the

personnel. Appropriate manuals shall be developed to sernMCO, must be under the direct supervision of a registered
as guidelines and set standards for patient care provided pyarmacist who is responsible to the administrative staff for

nonprofessional personnel. developing, coordinating and supervising all pharmaceutical
B. Offices with five (5) or more physicians shall have services; or, in the case of dispensing of pharmaceuticals by
at least one (1) full time registered nurse (RN). a physician, such dispensing shall not violate the

C. Nonprofessional personnel shall have appropriateequirements of State law. MCOs with a licensed pharmacy
in-service education on clinical operations and procedureshall have a Pharmacy and Therapeutics Committee.
The in-service training program must be conducted at leagtharmaceutical services may be provided on the premises of
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the MCO or by contract with an independent licensednust be licensed in Delaware.
provider. The contract shall be available for inspection by
the Department at all times. 69.704 Medical Records
3. When the MCO provides its own emergency The MCO must maintain or provide for the maintenance
services, faciliies must be provided to ensure prompof a medical records system which meets the accepted
diagnosis and emergency treatment including adequasttandards of the health care industry and the regulations of
Emergency Room space, separate from major surgical suitdhe Department.
In Emergency Room facilities provided for or arranged for ~ A. These records shall include the following
by the MCO there shall be as a minimum: adequate oxygeimformation: name, identification number, age, sex,
suction, CPR, diagnostic equipment, as well as standamtsidence, employment, patient history, physical
emergency drugs, parenteral fluids, blood or plasm&xamination, laboratory data, diagnosis, treatment
substitutes and surgical supplies. Radiology facilitiesprescribed and drugs administered.
clinical laboratory facilities and current toxicology including B. The medical record should also contain an abstract
antidotes shall be available at all times. summary of any inpatient hospital care or referred treatment.
4. Personnel shall be trained and approved by an C. Regulatory agencies shall have access to medical
appropriate professional organization in the operation antecords for purposes of monitoring and review of MCO

procedures of emergency equipment. practices.
D. Enrollees’ records shall be filed for five (5) years
69.607 Central Sterilizing and Supply following active status before being destroyed.

Autoclaves or other acceptable sterilization equipment
shall be provided of a type capable of meeting the needs 60.705 Reporting Requirements and Statistics
the MCO and of a recognized type with approved controls The MCO shall submit reports as required by these
and safety features. Bacteriological culture tests shall beegulations.
conducted at least monthly. The maintenance program of A. The MCO shall disclose to its enrollees the
the sterilization system shall be under the supervision dbllowing information:

competent trained personnel. 1. the patterns of utilization of its services based
on the information in 69.405 A 6.; and
PART SEVEN 2. the location and hours of its inpatient and
outpatient health services.
SECTION 69.7 ADMINISTRATIVE REQUIREMENTS B. The following information is required to be
submitted to the Department on an annual basis:
69.701 Administration 1. Physician visits per enrollee per year.
The MCO shall designate an appropriate person or 2. Hospital admissions per year and per 1,000
persons to handle the administrative functions of the MCOQOenrollees per year.
These functions shall include the following responsibilities: 3. Hospital days per year and per 1,000 enrollees
interpretation, implementation and application of policiesper year.
and programs established by the MCQO’'s governing 4. Average length of stay per hospital
authority; establishment of safe, effective and efficientconfinement.
administrative management; control and operation of the 5. Outside consultations per year and per 1,000
services provided; authority to monitor or supervise theenrollees per year.
operation and in accordance with acceptable medical 6. Emergency Room visits per year and per 1,000
standards; and such other duties, responsibilities and taskseawollees per year.
the governing body or other designated authority may 7. Laboratory procedures per year and per 1,000
empower such individual(s). enrollees per year.
8. X-ray procedures per year and per 1,000
69.702 Qualifications enrollees per year.
Persons appointed to administrative positions in the 9. Total number of enrollees at the end of the
MCO shall have the necessary current training andgear.
experience in the field of health care as appropriate to carry 10. Total number of enrollees enrolled during the
out the functions of their job descriptions. year.
11. Total number of enrollees terminated during
69.703 Medical Privileges the year.
Participating physicians shall have hospital privileges 12. Cost of operation.
commensurate with their contractual obligations. Physicians 13. Current provider directory including PCPs,
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specialists, facilities and ancillary health careservices.

14. A statisticd summary evaluating the network
adequacy andaccessibility to the enolled popuation.

15. Annud grievance/appeal report including total

number of appeals, numbker of gppesals at each grievance

level, reason for appeals and resdution of appeals.
C. The fdlowing adminstrative reports are required
by the Dgartment whenever there is a dhange:
1. Full name of the Chief Executive Officer.
2. Full name of he Medcal Director.
3. Address(es) of thoffice(s) in ogration.
4. Name(s) of the hapital(s) used by he MCO

Appendx A
A. IDENTIFYING INFORMATION

1. Name of applicant:
Address

Telephone

2. Chief Executive Officer:

3. Type of MCO: (Check ore)

Staff O Group Practice O
Individual Practice Association O

Otler

4. Anticipated dae of opeation:

5. Area of
statewide:

operation, i.e, county  or

B. Statemert of Certification and Acknowledgment:

| certify that the statements made in this apgdication are
accurate, complete, andcurrent to the kest of my knowledge
and kelief. | understand that this appli cation does not relieve
me of any respasibility under Pat VIII, Title 16, Chepter
93 of the Delaweare Code (Cettificate of Need).

Signature of Chief Title

Executive Officer

Date

C. Fee Schedule Checks shoud be made myalle to: State
of Delaware

Application Fee: $375.00

Filing of Annual Report:$250.00

D. Please reurn thsapplication to:
Health Fecilities Licensing & Certification
3 Mill Road, Suite 308
Wil mington, DE 19806

DEPARTMENT OF HEALTH &
SOCIAL SERVICES

DIVISION OF SOCIAL SERVICES

Statutey Authority: 31 DelawareCode,
Section 512 (A Del.C. 512)

IN THE MATTER OF: |
REVISION OF THE REGULATIONS |
OF THE A BETTER CHANCE |

NATURE OF THE PROCEDINGS:

The Delaware Health and Socdal Services / Division of
Social Services / A Better Chance Progam is proposing to
implement a pdicy change to the Division of Sccia
Senices’ M anud Sections 3008 This change arisesfrom the
philosophical belief that increasing the wefare grant should
not ke a reward for unmarried teens having bakies The
Pewsonal  Responsibility and  Work  Oppotunity
Reconciliation Act (PRWORA) of 1996increases Federa
funds to states that reduce their illegitimacy rates.

On July 1, 1998 the DHSS published in the Delaware
Register of Regulations pages 65-65, its notice of proposed
regulation changes, pursuarnt to 29 Delaware Code Section
10115. It requested that written maerials and suggestions
from the pwblic corcening the prgosed regulations be
delivered to DHSS byAugust 15, 1998 at which time te
Department would review information, factua evidence and
pubic comment to the said propesed changes to the
regulations. It was determined thet there were oral comments
received. All oral commerts have beenconsidered by DHSS,
but nocharges have been made to te original proposal.

FINDINGS CF FACT:

The Depatmert finds that the propased change, as set
forth in the attached cpy should be mack in the best interest
of the general public of the State of Debware.

THEREFORE, IT IS ORDERED, that the proposed
regulation of the A Better Chance are adopted and shdl
become effective ten days after pubication of the fina
regulation in the Delaware Regster.

Octobe 27,1998
GREGG C. SYLVESTER, MD
SECRETARY
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3008  Eligibility of Catain Minors

A. Babies Born toTeen Parerts

This pdicy applies © both applicants and recipients not
covered by Bmily cap rules.

Babies born afer December 31, 1998 to a é&enage
parent are not eligible for cash assistance (ABC and GA)
unless the parent is.

* married_or
* at least eighteen (18) years of aye.

An_emancipaed minor is considered an adlt and
therefore, the baby would be digible for cash asistance. If
both paens live in the hane, both paents must be & least
eighteen (18) years d age or married for the baby to be
eligible.

Babies not receiving cash assistance are digible for all
other DSS services and programs incduding food stmps,
grant-related Medicaid, and Welfare Reform child care. In
lieu of cash asdstance, the Division mayprovide na-cash
assistance sevices.

Determining financia eligibility and grant amounts for
an_assistance unit which contains a child(ren) affected by
this provision:

The child(ren) is/are included wten determining the
assistance unit’s need for a&sistance.  The chid(ren)s
income and resources are included wten determining the
assistance unit’s incone and resources. The child(ren) iSare

calendar morths after:

* the dite of application for ABC; or

e for active ceses, the date of the first
redetermination ater Odober 1, 1995.

While no additiond ABC cash benefits will be issued
for the child(ren), the child(ren) will be considered an ABC
recipient for dl other puposes, incuding Medicaid
coverage, Welfare Reform child care, other suppative
services and foodstamp benefits.

NOTE: Children born pior to the periods identified
above who eturn or erter the haisehold are notincluded in
this restriction.

Exceptions

The family cap restrictions will not aply in the
following cases:

* to an additiond child canceived & a result of
incest or sexud assault; or

* to a child who does not reside with his or her
parert; or

* toa chil dthat wasconceivedin amonth theassi stance
unit (i.e., the entire family) was na receiving ABC. This
does nat apply in cases that close dueto being sanctioned.

Determining financial eligibility and grant amourts for
anassistance urit which contains child(ren) afected by he
family cap provision.

® The child(ren) Ware included when detemining
the @assistance unit's need for asdstance. The dild(ren)'s
income and resources ig/are included when determining the
asdstance wit'sincomeand resources. The child(ren)ig/are
notincluded when dtermining the payment standard for the
asdstance unit.

not included when ddermining the paymert standad for the
assistance unit.

Exception:

This restriction will not apoly when

* the child is conceived as a result of incest or
sexud assaut; or

* the child does nd reside with his/her parents

Three Gereration Househalds:

In athree (3) generation househdd, the grandpaent
could receive ben€fits for him/herself and for the teen parent
but not for the child of the teenparent. This meansthat there
is not grandparent deeming in these @ases.

B. Family Cap
Required Individuals

No additional ABC cash berefits will be isaued due to
the birth of a child, if the birth occurs moe than ten (10)

DIVISION OF SOCIAL SERVICES
Statutey Authority: 31 DelawareCode,
Section 512 (A Del.C. 512)

IN THE MATTER OF: |
REVISION OF THE REGULATIONS |
OF THE FOOD STAMP PROGRAM |

NATURE OF THE PROCEDINGS:

The Delaware Health & Sodal Services ("Department™)
initiated proceedngs to update the manal with regard to
alien digibility for food stamps. The Department's
proceedings to amerd its reguations were initiated pursuant
to 29 Ddaware Code Section 10114 and its authaity as
prescribed by 31 D&aware Cock Section 512.

On September 1, 1998 the DHSS pubished in the

DELAWARE REGISTER OF REGULATIONS, VOL. 2, ISSUE 6, TUESDAY, DECEMBER 1, 1998




FINAL REGUL ATIONS

983

Delaware Regster of Regulations (pages 359-360) its notice
of proposed reguation changes, pursuant to 29 Delaware
Code Section 10115. It requested tat written materials and
suggestions from the pblic concerning the proposed
regulations be delivered to DHSS ty September30, 1998, at
which tme the Depatment would revew information,
factual evidence and public comment to the said proposed
changesto the regulationslt was determined that no written
maerals or suggstions had been received from ay
individual or the pubic.

FINDINGS CF FACT:

The Department finds that the proposed change as set
forth in the Sgptember 1998 Ddaware Regstry of
Regulations shoud be adopted as written.

THEREFORE, IT IS ORDERED, that the proposd
regulation are adopted and shall become dfective ten days
after publication of the fna regulaton in the Delaware
Register.

October 8, 198
GREGG C. SYLVESTER, MD
SECRETARY

9007
[2734]

Citizenship and Alien Status

9007.1 Citizens and qudified diens

Thefollowing residents o the United Sttes are dligible
to participate in the Foal Stamp Piogram withou limitations
based on heir citizenship/alienage status:

1. Persons bom in the 50 states and the District of
Columbia, Puerto Rico, Guam, Virgin Islands, and the
Northern Maiiana Islands. Children bornoutside the Urited
States ae citizens if both parents ae dtizens;

2. Naturalized citizens;

3. Aliens-whe-are-tawidly—residing-tr—any-sate-and
are:

The fdlowing diens are digible indefinitely:

¢ lawfully admitted for permanent residence
(LPR) who can ke credited with 40 quaters of wak
(Bednning Janwery 1, 1997, any querter in which the alien
receivedany Fedral means-tested berefits does not countas

military personnel who de duing adive duy service.

b) Individuals on active duty, other than
active duy for training,

c) Spouses and/or any unmarried dependent
childrenof #aor #b, and or the unremarried suwiving spouse
of an individual who is deceased if the marriage lasted for at
least one year, or was married beore he erd of a 15-year
time span following the end of the period of military service
in which the inury or disease was incurred, or married for
any period of time if a child was born of tamarriage or was
bom before the marriage;

slawfully in US on 8/22/96 and under 18 years of age;
e lawfully in US an 8/22/96 ard disabled or bhind.;
slawfully in US and 65 or ofler on 8/2/96.

4. o 3 5

ceverage.
5.4. The following aliers are digible to participate
in the Food $Samp pogram wth a five-year sewen-year (7)
time fimit:
» refugees admitted urder section 207 d the Act;
* asylees admitted andgranted asylum under section
208 d the Act;
» aliens whose deportation has been withheld urder
sedion 241(b)(3) and 243 (h) of tk Act.
*  Cuban and Haitians admitted under section 501(e)
of the Refugee Education Act of 1980; and
*  Amerasansdmittedunder Section 534 oftheForeign
Opeimtions, Export Financing, and Related Prograns
Appropriations Act, 1998.

Thefive-year seven -year (7) timelimit begns from
the date they obtained their alien status.

6.5. A battered spouse or battered child, or parent
or child of abattered person with a petition pending urder

aqudifying guarter.);
 military conrection (veteran, active duty,
spause, and children) as deifed below;
Aliens who are lawfully residing in any state

and ae

a) Veterans haorably discharged for reasons
other than dienage, and who fifills the mirimum active-
duty sewice requiremerts d 24 months or he period for
which the person was called to active duty, including

203@)(1)(A) or (B) or 244(a)3) of INA. Eligible if a
veteran or onactive duty in U.S armed frces a spouse or
unmaried dependent child of veteran or person m active
duty. i R reek-ehit A

6. The following diens may be eligible even if they
are nat qualified aliens andmay bedigible for an indefinite

period of ime:
¢ Certain Hmong or Highland Laatians, and spouse
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and children Many are admitted & refugees.

American Indians bom in Camnadato which sedion
289 of INA applies, and membes of Indian tribe as
defined insection 4(e) of Indian Self-D etermination
and Education Assistance Act.  (Cross-border

Indians)

DIVISION OF SOCIAL SERVICES
Statutoy Authority: 31 Delaware Code,
Section 51431 Del.C. 512)

REVISION OF THE REGULATIONS |
OF THE MEDICAID/M EDICAL |
ASSISTANCE PROGRAV |
DSSM1490(Q 149201, 16210, 162301.4,
162302, 16230.3, 18M0-18800.4

NATURE OF THE PRCCEEDINGS:

The Ddaware Department of Hedth and Sodal
Services (“Department”) initiated praceedings to updite
Medicaid digibility related to rew policy for Delaware
Healthy Children Piogram revised pdicy on whoisrequred
to enrdll in mareged care, changed policy on earned income
deductions for the adult exparsion popuiation, and clarified
policy on child support unearned income deduction. The
Depatment’s proceedings to amend its regulations were
initiated pursuart to 29 Delaware Code Section 10114 and
its authority as prescribed by 31 Ddawae CodeSection 512.

The Departmert puldished its natice of proposed
regulation changes pursuart to 29 Delaware Code Section
10115 in the October 1998 Delawae Register of
Regulations, requiring wiitten maeras and suggestions
from the pulic concerning the proposed regulations to be
produwced by Nowmber 1, 1998 a which ime the
Depatmert would receive information, factud evidence and
public comment to the said proposed changes to the
regulations.

No written orverbd comments were received relating to
this propased rule.

FINDINGS CF FACT:
The Departmert finds that the propased chenges as set

forth in the October 1998 Redster of Regulations shoud be
adopted & written.

THEREFORE, IT IS ORDERED, that the proposed
regulations of the Medicaid/Medical Assistance Progam are
adopted and shdl befind effective December 10, 1998.

November 11, 1998

Greqy C. Sylvester, M.D.
Secretary

* Please note that no changs were made to the
regulation as aiginally proposd and published in the
October 1998 issue 6 the Register at page 485 (24 Del.
R. 485) Therefore, the final regulation is not being
republished. Pleaseaefer to the October 1998 issueof the
Regster or contact the Depatment of Health & Social
Services.

DIVISION OF SOCIAL SERVICES
Statutey Authority: 31 DelawareCode,
Section 512 (A Del.C. 512)

REVISION OF THE REGULATIONS |
OF THE MEDICAID/MEDICAL |
ASSISTANCE PROGRAM |

NATURE OF THE PROCEDINGS:

The Delaware Departmert of Hedth and Scaid
Senices (“Department”) initiated proceedings to update
Medicaid provider palicies related to amblatory surgical
centers, practitioner, inpatient hospital, oupatient hospital
services, and general pdicy. The Department’s proceedings
to amend its regulations were intiated pusuant to 29
Delaware Code Section 10114 and its authority as prescribed
by 31 Delaware CodeSection 512.

The Department published its notice of proposed
regulation changes pursuant to 29 Ddaware Code Setion
10115 in the October 198 Delaware Register of
Regulations, requiring written materials ard suggestions
from the public concerning the proposed regulations to be
produced by Novembe, at which time the Department
would receive information, factual evidence and public
commert to the said proposed changes to theregulations.

No written comments were received relating to this
proposed rue. However, discussions with managed care
organizations (MCOs) and various provider groups resulted
inarevision of thepalicy as follows:

Prescribed Pedatric Extended Cae (PFEC) will
continue © be cowvered directly by Medicaid rather than
being included inthe MCO baic berefit through 1999.

Prestiool Developmental Diagnostic Nursery (PDDN)
services will be covered directly by Medicaid.

DELAWARE REGISTER OF REGULATIONS, VOL. 2, ISSUE 6, TUESDAY, DECEMBER 1, 1998




FINAL REGUL ATIONS

985

FINDINGS CF FACT:

The Departmert finds that the proposed chenges as set
forth in the October 1998 Regdster of Regulations shoud be
adopted as amaded (see revsion fdlowing Orde).

THEREFORE, IT IS ORDERED, that the proposd
regulations of the Medicaid/Medical Assistance Program as
revised are adopted and slall be find effective December10,
1998.

November 11, 1998
Gregg C. Sylvester, M.D.
Secretary

REVISED PROVIDER POLICY (all Medicaid
eligibility and provider pdicy pulished in the October 1988
Delaware Register of Regulations are adopted & puldished
except for the following sections found on pages 498 and
499 of the October 1998 Register of Reguations:

Ambuatory Surgical Certer

Abortions
The DMAP eimbures ASC$FSSCs fo abation
procedures for eigible Medicaid dients if the precedure-is

covered-by-Malicare—Medicare covers the procedure.

Endangerment to Mother’'s Life

Federa regulation, 42 CFR 44.203, permits the DMAP
to reimburse for abationsif the"life of the mother would be
endangeed by tte pregnarcy.”

Effective November 13 1997 Feera |aw eracted rew

copy of the Abortion Justification Form.

Practitioner Manual

Insurance Co-Paynents

DMAP recipients may also be covered by plans suchas
BC/BS's Total Hedth Plwis, CIGNA's Heathplan of
Delawere, and-Heltheare-of- BDdaware—ete: as well as other
HMOs. Under these kinds of plans, the paients choose a
primary care physician who providestotal care. The primary
care physician ifers pdients to member specialists when
necessry. There is freqeertly a co-pay amount incurred for
all sick office visits, emergency room visits, specialist visits,
etc.

In those instances where a Medicaid recipient is also
covered by aplan for which paymernt of theabovemertioned
co-paysisreqiired, the DMAP will cover the gplicable co-
pay amouwts. (co-pays are differentiated from “non-
covered” or “non-allowed’ charges.)

Any person who is a member of an accessble menaged
care organization must use the services of the accessble
managed care orgarization. Refer to the Accessble
Managed Cae Insurance Carriers section of the Generdl
Policy.

Abortions

Endangerment to Mother’s Life

Federal requlation, 42 CFR 441203, permis the DMAP
to reimburse for abortions if the “life of the motler would be
endangered by the pregnancy.”

Effective November 13, 197 Federal law enacted new
Hyde Ameniment requiremens for federaly-funded
abortions. One of those requirements is that, in order for

Hyde Amendmer requirements for federally-funded

Medicaid to reimburse for an abation, a physician must

abortions Ore of tho% requirements is thet, in order for

certify that a woman sufers from a physical disorder,

Medicaid to reimburse for an abortion, a physician must

physical injury. or physica illness induding a life-

certify that a woman suffers from a physical disorder,

endangering physical condition caused or arising from the

physical injury, or physical illness, including a life-

pregnancy itself, tha would place the woman m danger of

endangeing physical condtion caused or arising from the
pregrancy itself, that would place the woman in dange of

death unlessan abortion is performed.

death uness an bortion isperformed.

A phyS|C|an must eeFH#y—m—wﬁm-ng,—Eha—m—hrsﬁher

Itis 1he responshility of the ASC/FSSCa secure +etha
copies d the Abortion Justifcation Formeertificationtetter

and the complete medical record from the attending
practitioner for their billing pumposes. See Appendix C for a

%he—p%egnamy—enel&rge%s—ﬂe—methe;s—#e oomplete an
Abortion Justification Form &ee Appendix J) that will ddail
the new Hyde Amendment requirement. In addition to the
Abortion Justifcation Form, the physician must attach the
complete medical record to the HCFA 1500.

It is the resporsibility of the attending physician to
supply beth—a copy of the -ertification—tetter Abortion
Justification Form and the complete medical record to the
hospital and the aresthesiologist for their billing purpases.
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The outpaient hospital facility must obtain a-etter an
Inpatient Hospital Manuel Abortion Justification Form from the attending physician
that will detail the Hyde Amendment reguirement (see
Abortions

Endangerment to Mother’'sLife

Federa regulation, 42 CFR 8§41.203, permits the
DMAP to reimburse acute care inpatient gereral hospitals
for abationsif the "life of the mother waild be erdangered
by the pregnarcy” and if theinpaient admissionis medcally
necessry.

Effective November 13 1997 Feleral law eracted rew
Hyde Amendmer reqiirements for federally-funded
abortions Ore of those requirements is that, in order for
Medicaid to reimburse for an abortion, a physician must
certify that a woman suffers from a physical disorder,
physical injury, or physical illness, including a life-
endangeing physical condtion caused or arising from the
pregrency itself, that would place the woman in dange of
death unlessan abottion is performed.

the-pregharey—endangers—themeterslife: The hapital
must obtain _an Abotion Justification Form from the
attendng physician that will detail the above Hyde
Admendment requiremert. (see Appendix Ffor acopy of the
Abortion Justification Form In addition to the Abation
Judification Form the hospital must attach the complete
medical record to the UB 92.

It is the responsibility of the facility to secure beth a
copy of the eertifieationetter Abortion Justification Form
and the complete medcal record (including hospital record)
from the attending practitioner for their billing puiposes.

Outpatient Hospital Manual
Abortions

Endangerment to Mother’s Life

Federal regulation, 42 CFR 44.203, permits the DMAP
to reimburse for abations if the"life of the mother would be
endangeed by tte pregnarcy.”

Effective November 13 1997 Feleral law eracted rew
Hyde Amendmer reqiirements for federally-funded
abortions Ore of those requirements is that, in order for
Medicaid to reimburse for an abortion, a physician must
certify that a woman suffers from a physical disorder,
physical injury, or physical illness, including a life-
endangeing physical condtion caused or arising from the
pregrency itself, that would place the woman in dange of
death unlessan abottion is performed.

Appendix J for a copy of the Abortion Jusfication Form)
o thot o b e onali Feliteoft

.p.a{-eﬂ.t_s_name_" ,
«  address

In addition to the Abortion Justification Form the
outpatient hospital facility must atach the momplete medical
record to the UB92 daim form. The outpatient hospital
facility shell obtain a copy of medca records from the
attending practitioner.

Gerera Pdicy Manua

Prescribed Pediatric Extended Care

In circumstances where achild is exempt from managed
care mverage the fdlowing poicy will be applied.

The DMAP will cover Prescribed Pediatric Extencded
Cae (FPEC) for medically and/or techndogy-dependent
children who @n be maintained n the ommunity as an
alternative to inpatient haspital or nursing hame care when
suppotted by PREC. PPEC provides up to twelve hours of
care daly (Monday thiough Friday) at the PFEC facility
upon prescription from a child's primary physician, thus
allowing a child to obtain necessary medical sewvices and
monitoring withou institutionalization. PPEC services are
auhorized based on the level of nursing care and
rehakilitative therapy needed The prescribing prectitioner
may request prior authorization by serding a letter with the
following information to Medicaid’s Physician Corsultant:

* Name of pdient.

* Patient's Delaware Medical Asdstance D number.

» Date of bith.

* Detailed medical history that documerts the need
for PPEC rvices.

e Docurentation that the child would require
inpatient hospital or nursing home care in the
abserte of PPEC serices.

*  Estimated amount ard duration o required services
(the numbe of days per week andthe rumber of
weeks/mornths that the patient is expected to need
theseservices.

e If home health services or pivate duy nurse
services are ordered concurrently with PPEC,
medical justification for the combination of
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services is required. clinic services for recipients under age twenty-one (21),
* Name and address of the PPEC organization whichehavioral health services, and EPSDT/CSCRP services
will provide the care. provided by enrolled school districts.
The following individuals/families may be eligible for
Qualified Medicare Beneficiaries (QMB) Medicaid in Delaware as part of the expanded population if

Effective-September1.-1996-Medicaid-willreimbursethey meet certain requirements:
the—full—co-insurance—and—deductible —for—QMBs—after * Any uninsured adult age 19 or over who has family
Medicare’'s—payment—execeptfor—services—provided—in an income at or below 100% of the federal poverty

institvien-formental-diseases{IMBs)psychiatricfacility for level.
individoalsaged-21-threugh-64-years. * Any adult age 19 years and over who is receiving a
For all other groups, inpatient psychiatric hospital/ General Assistance check.

facility services for individuals age 21-65 are not covered.

A. DIAMOND STATE HEALTH PLAN Eligible—McOo—beneficiares—wil—+eceive—btwe—2)
. o itbei :
Who Must Enroll In The DSHP ane-vahd—ferthe—services—ncladedirthe-MSO-benedit
package-choesen-by-the-beneficiary.
Categorically Eligible Fre—servces—listed—below—are—includedwhen
All categorically eligible beneficiaries MUST enroll in medicalty—hreeessaryirthe—MEO—BenefitPackage—for
the DSHP except the following exempt groups: beth—the—categorcally—eligibleand-expandedpopulation

* Medicaid recipients in long term care institutions, are-shetle-retbe-biledte-the-Medicaid-pregram:
such as nursing homes, ICF/MRs and ICF/IMDs s Physieiar;
(limited to Medicaid eligible persons who are 65 *  inpatientand-outpatienthespital—inreludes—all
years of age or older). pharmaceaticalsand-bleod-preduets;
* Those who are eligible for home and community =+ lrdependenttaberatons
based services through the Medicaid Waivers for » Hemehealthk

the Elderly and Disabled, AIDS/HIV, and Mental +  Emergeney-transportation:

Retardation. s  Medically—necessaryr——durable——medieal
* Medicaid recipients who also have Medicare or equipmentisupplies;

CHAMPUS s Podiatps
* Transient farm workers who reside in the State for » Optemetryfoptician:

less than three months a year. + Rehabilitationageney;

. IIIegaIIy and IegaIIy residing non-qualified aliens. «  Ambulaterysurgical-center:

Covered services (refer to Medicaid Eligibility Groups »  Cetifiedregistered-rurse-prasctitioner:
and Covered Services, Categorically Eligible section of this » General—medical—elrie—services—exeept

General Policy) provided to these exempt individuals will be envirermentapvestigation—ferseurce—ferlead

reimbursed on a “fee for service” basis. and—Preschest—Developmental—DBiagnestic
Norsepys
Expanded Population +  ERSBF——serecening—elinie—except—Part—HC
All expanded population beneficiaries MUST enroll in Multdiseipliraryr-Assessment

the DSHP. This population is not eligible for any services » Methadeneelinie;

until the effective date of their MCO enrollment. This s Hospiee;

population is eligible for all services included in the MCO »  Bxtended-preghaney,

benefit package PLUS pharmacy, non-emergency »  ERSBFgroupandindividualsenvices;
transportation,—private—duty—nursing—services—that—exceed » ERSBTrutriionservices—eceupational—speech
twenty-eight {28} heurs—per—week—thatare—autherized by and-physical-therapies.
Medicaid-staff-for-persens-underage-twenty-ene-(@dntal Mentathealthand-substanceabuse-seprees—for
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grusedHnpatientday-can-be-exchangedforthree servicesauthorzed-by-Medicaid-staff
2r—eutpatiert—days—er—tweo—2+—residential s  ParHC—developmental—therapy—and—seeial
treatmentdaysy. work

. Federaly-Quatificd-Health-C . Behaviora—heal . : .

f f . f 1 1 i i .

. t _35 cay-ah 'HE[I." e . ShilerenYouthand-FheirFafmilies]

»  PresehoelDevelopmental—Diagrestie—Nursery Wrap Around Services that are Covered for the Expanded
(PBBMNy: Population

s  Preseribed—Pediatrie—Extended—Care {(PPEC) The services listed below are not included in the MCO
servieesforelients undertheageof 21. Benefit Package but are covered for the expanded population

Medicaid recipient using their Medical Assistance Card:

SemeMCOsmay-nreludeadditionalbenefits;sueh-as * Pharmacy (only if dispensed by a pharmacy

eye—exams—and—eyeglasses—for—adults;,—which—are—not provider to the client or client’'s representative for
mandated-by-the- DMAPRte-be-partefthe basie-benefit. use in other than a hospital setting).
» Extended behavioral health services authorized by
Addittonal—Services—Are—Ceovered—dnder—The—Medieal the Division of Alcoholism, Drug Abuse, and
AssistanreeProgram Mental Health (DADAMH) for clients deemed
Fhe—second—insurance—card—willbe—a—Medieal seriously and persistently ill.

Non-emergency transportation.

by—theMCO—benefitspackagebutreimbursed—by—the * Chronic renal disease program transportation

Medical-AssistanreeProgram—Fhese—servdces—are—eften services authorized by Medicaid staff.
- fees™ ieaty s Private-duty-nurse-servicesthatexeeed-28-hours per
licribh | | lation-receive—a—different week—that—are—authorized—byMedicaid—staff for
- fees”. persens-under-age-21{effective 11/1/96)
» Dental clinic services for recipients under age 21
Wrap—Around—Services—that—are—Cevered—for—the (effective 11/1/96).
Categerically-Ehgible- Medicaid Reeipient » EPSDT/CSCRP services provided by enrolled
Fhe—services—listed—belew—are—netthcluded—n—the school districts.

fer-use-in-otherthara-hespital-settinrg) s HachentpresentsabDSHPeardandalse-hasMCO/
Bxtended-behavieral-health—servees—attherized HMO—ceverage—through—oene—ef—the—insarance
by-the-bBivisien—of-Aleeholism—DBrug-Abuse—and carriers-en-the-table-belowwith-an—aceessibility as
MenrtaHealth(BABAMMfer—adults—deemed Y inthe-county-which-hereside{ifthe-insurance
severely-andpersistenth—H-SPH. earrter—on—thetable—belowindicatesa—N—n-the
Nen-emergeney-transpertation. county-which-the—clientresidesthe-nsuranees not
Bay-heakth-and+rehabiitation: aeeessible}-and
Private-gaty-rurse-services-that-exceed-28-heurs s  HaclentpresentsabSHPcard-and-MESOHMO
perweelkthatare-authorized-by-Medicaid-staf. coverage—but-the-insurance—carrer—is—aet-hsted on
Presehool-Bevelepmental-Biagrestie Narsery. Effective 8/1/96 clients will be required to comply with
PartH-C-Multidiseiplirary-Assessment. the rules and procedures of their private accessible managed

Dental-clirieservicesferrecipientsunderage21. care insurance. The DMAP will no longer pay for medical
Preseribed—Pediatie—Bdended—Care—(PPEE) services that have been denied by private accessible
services—ferrecipients—unrderthe—age—of24++hat managed care insurance carriers for reasons related to the
are-autherized-by-Medicaid-statt. insured’s failure to comply with the policy’s procedures.
ERSBHCESCRP—servdces—previded—by—enrolled Examples are claims denied by the private managed care
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insurance because:
e Thee was o referra from the pimary care
physician.
* Themedca provider was out of the network.
*  There was no precettification or ashorization.
*  Emergency room sevice without referral for a non-
emergency service.
Sevicesthatare not includedin the accesgble managed
care insurer’s plan but are covered by the DMAP will

cenrtinue—to—be—paid-by-the BMAPbe pad by the DSHP
MCO thatthe dient has selected

HMO/MANAGED-CAREFABLE ACCESSBHHY-
RESOURCENAMEOF Nec KENT SUSEX
CObE INSURANCE

G13 AetnaHealth-Plan- ¥ ¥ ¥
H13  Acthalifelnsamnree ¥ ¥ ¥
FO3 BE/BSof BbE ¥ ¥ ¥
F53  CignaHedthPlan ¥ ¥ ¥
26 CignaHealth-Plans ¥ ¥ ¥
25 CignaHealth-Plans ¥ ¥ ¥
€83 CigraHealth-Plans-of

BE ¥ ¥ ¥
K24 Bdaware Valey HMO ¥ N N
246  DedawareValleyHMO ¥ N N
375 BelmarvaHeth-Plan N ¥ ¥
€062 BelmarvaHeth-Plan N ¥ ¥
H#1  Heoltheare Belaware ¥ N N
310 Healtheare-Belaware ¥ N N
EB63 Healtheare o DE ¥ N N
873 HMO-of Delaware ¥ ¥ ¥
E7S HMO-of Delaware ¥ ¥ ¥
818 MBHA-Optimuam-Cheiee N ¥ ¥
K54 Mid-Atlantie ¥ N N
835 Optimum-CheicePeferredN ¥ ¥
F52 OptimumCheteetrea N ¥ ¥
415  Principa-Health Care DE ¥ ¥ ¥
G55  Principal-Health Care DE ¥ ¥ A
994 Prudentiral-Service Bureau N N N
306 Fota-Heath-Rus ¥ ¥ ¥
340 Y—SHealtheare ¥ N N
978 Y—SHealtheare ¥ N N
E81 USHedtheare ¥ N N
E98 CignaHealth-Plans ¥ ¥ ¥
AQ7  Champus ¥ ¥ ¥
+93 Keystene Healthplan-East N N N
F46 Keystene Healthplan-East N N N
E39 Keystene Healthplan-East N N N
E069 Keystene Healthplan-East N N N
930 MedicaHPAHealth-Pan N N N
998 GreaterAtlartie N N N

DEPARTMENT OF INSURANCE

Statutey Authority: 18 DelawareCode,
Section 314 (B Del.C. 314)

In the Matter of: |
The Amendmert of Insurance |
Department Regulation No. 37 |

PROPOE&D ORDER AND RECOMMENDATION

On July 1, 1998 proposed revisions to Regulation 37
were published in the Regster of Reguations in accordance
with 29 Del C. chapters 11 and 101 and ndices of the public
hearing to consider such revisions were published in two
local newspapers, see Exhibit “ “ attached heeto. Also in
accordarce with 29 Del C. chapters 11 and 101, a hearing
was held on July 27, 1998 before the below-signed hearing
officer. The record was held open unil August 20, 199,
allowing for the submission of alditiona exhibits by
interested parties. A list of attendees is attached hereto as
Exhibit “9”. Exhibit “10” documents the satisfaction of
appli cable natice requiremerts.

The following is the Hearing Officer’s Pro
and Recommendation in the &ove @ptioned matter.

Orer

I. Summary of the Evidence
The evidence in this matter consists of the following:

1. The testimony of Ms. Kathy Bergold, Insurance
Department Legal Representative wip set forth the position
of Department with regard to the propcsed revisions of Reg.
37 attached hereto as Exhibit “5”. Ms. Bergold's testimony
was suppdemented by her written report attached hereto as
Exhibit “6”.

2 The testimony of Mr. Robert Reeder of Ddaware
Defensive Driving, Inc. proposed several revisions to the
Department’s draft Reg 37 conocerning, most notably, the
make-up of the Defensive Driving Course Credertial
Committee; perceived conflicts of interest; the @urse
sponsor’'s duty to moritor courses taught by its instructors;
minimum length of time of te initial course; the wurse
sponsors duty © collect course ewdluation forms; and he
basc requiremens of course instrwctors such as their
experiernce and diving record. Additionally, Mr. Reeder
submitted the results of a student survey attached hereto as
Exhibit “1”.

3. The testimony of Marcia Ann Novak, of
Mastercraft Safety Consutarts, Inc. in favor of reducing the
minimum length of time for the initial course from 6 haurs.
Ms. Novak submitted Exhibit “6” consisting of a later dated
July 29 enclosing murse gude bods and a Etter to he
Department dated June 20, 19%.
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4. The testimony of Representative David H. Ennis [ll. Recommendation
urging the Department to shorten the minimum length of
time for the initial course, expressed concerns over the For the above reasons it is recommended that Insurance
make-up of the Defensive Driving Course CredentialDepartment Regulation No. 37 be amended in the form
Committee, and questioned whether Insurance Departmeattached hereto as Exhibit “8”.
staff acting as instructors presented a conflict of interest for 50 RECOMMENDED, this 18 day of November,
members of the Committee who also held positions with theggg.
Insurance Department. Representative Ennis supported his
testimony with Exhibits “2” and “3” relating to the issue of Fred A. Townsend Il
the make-up of the Committee. Also entered into the recorghearing Officer
is Representative Ennis’ letter dated May 26, 1998 marked

and attached as Exhibit “7”. BEFORE THE INSURANCE COMMISSIONER
OF THE STATE OF DELAWARE

The above numbered paragraphs are intended to
summarize briefly the evidence in the record and then the Matter of: |
testimony received at the hearing. They are not meant tphe Amendment of Insurance |
serve as a thorough account of the testimony or otherwisgepartment Regulation No. 37 |
fully set forth the extent of the record.

ORDER
II. Findings of Fact and Conclusions of Law
COMES NOW, the Insurance Commissioner of the
Based on the evidence received in this matter, | find that:  state of Delaware, pursuant to 18 DelsEction 314 and 29
Del. C.section 10119, and Orders that Insurance Department

A. The Insurance Department’s proposed RegulatiorRegulation No. 37 be amended in conformance with the
37 establishes needed standards for certifying defensi&oposed Order and Recommendatibthe Hearing Officer
driving programs and course sponsors. as follows:

B. The minimum length if time for an initial defensive WHEREAS, | have considered the Proposed Order and

driving course should consist of six hours of instruction aRecommendatiosubmitted by the Hearing Officer, as well
recommended by the Department. Additionally, | find thatyg the entire record of this matter: and

the Department established that a national standard exists \WHEREAS, | adopt the _Proposed Order and

regarding the appropriate number of hours of instruction foRecommendatiomnd incorporate the summary of evidence,
an initial defensive driving course and that the proposajhe proposed findings of fact, and the recommendation of the
under consideration satisfies that standard. It is apparent thabaring Officer by this reference.
little or no objective data exists establishing exactly how  NOwW THEREFORE, | Order that Regulation No. 37 be
many hours of instruction is most appropriate for a defensivgmended as referenced herein and reflected in the Proposed
driving course. | find no evidence to suggest there i®rder and Recommendatiand its attachments, effective
anything unique about this jurisdiction that mitigates in favorgn january 1, 1999.
of deviating from the national standard. SO ORDERED this 13th day of November, 1998.

C. The Insurance Department’s proposed Regulation
37 establishes needed standards concerning the certificatigfoNNA LEE WILLIAMS
and de-certification of Defensive driving instructors. Insurance Commissioner

D. | find on the issue of whether Department staffsiate of Delaware
should be disqualified from acting as defensive driving

course instructors, that the more well-reasoned approach is REGULATION NO. 37

for the Defensive Driving Credential Committee to observe DEFENSIVE DRIVING COURSE DISCOUNT
practices to avoid conflicts of interest (in whatever form they (AUTOMOBILES AND MOTORCYCLES)
may arise) on a case-by-case basis with the guidance of

counsel. Adopted: April 20, 1082; effective April 20, 1982

E. Several non-substantive revisions should be madgmendment #1: August 29, 1988
to the Department’s proposed draft that are reflected in thgenament #2: July 19, 1990
“marked up” version of the draft attached hereto as Exhibimendment #3: June 23. 1995

8" [Amendment #4: January 1, 1999]
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Table of Contents covered as principal or occasional drivers complete the
course, then the discount shall be a fraction of 10%. The
Section | Purpose fraction shall be the number of operators completing the
Section Il Authority course, divided by the total number operators. The discount
Section Il Minimum Requirements shall begin at the inception date of the policy or the first
Section IV Application renewal date following application by the insured and shall
Section V. Implementation terminate at the policy expiration date subsequent to the
Section VI  Defensive Driving Course Credential expiration of three years since completion of the course.
Committee (b) An insured who has received a defensive driving
Section VII Certification Criteria for Defensive discount as outlined in (aalfove) may take arrefresher
Driving Programs defensive driving course within the ninety days prior to the
Section VIII De-certification, Suspension and three year expiration date thereof-eranytime-thereafter and
Probationary Status within two years thereof toeceive a 15% discount for an
Section IX Appeal Procedures additional three year period as outlined in @pdve)
Section X  Certification Process for Defensive Driving Discounts shall not overlap. The discount may be applied as
Instructors a multiplier or on an additive basis compatible with the

rating system in use by the company.
SECTION IPURPOSE
SECTION V IMPLEMENTATION
The purpose of this Regulation is to provide a discount
applicable to total premiums for persons who voluntarily = Upon the effective date of the Act, the discount shall be
attend and complete a Defensive Driving Course and téirst applied to policies written to be effective on or after July
provide criteria for Defensive Driving Courses, Sponsorsl4, 1982 (automobile), or July 19, 1990 (motorcycle), or

and Instructors. with renewal dates on or after July 14, 1982 (automobile), or
July 19, 1990 (motorcycle), if applied for by the insured, and
SECTION Il AUTHORITY shall remain in effect for a 3-year period from the effective

date of such policies.

This Regulation is adopted pursuant to 18 Del. C. The discount may be applied as a multiplier or on an
Section 314, and 18 Del. C. Section 2503 and promulgateadditive basis compatible with the rating system in use by
in accordance with the procedures specified in theéhe company.

Administrative Procedures Act, 29 Del. C. Chapter 101.
SECTION VI  DEFENSIVE DRIVING COURSE
SECTION HIMINIMUM REQUIREMENTS CREDENTIAL COMMITTEE

A Defensive Driving Course Discount shall be applied  (a) Fo—receive—the—premivm—discount—provided in
to the total premiums for bodily injury liability coverage, SeetienV—theperson-must-complete—aDBefensive-Briving
property damage liability coverage, and personal injurjeeurse—approved-by-the-Cemmissiondihe Commissioner
protection coverage provided: hereby forms an entity known as the Defensive Driving

(1) The automobile or motorcycle is individually Course Credential Committee ("Committee"”). —The
owned or jointly owned by husband and wife or by memberQemm&Ee&t&appem%ed%&rewew—e*&mme—aﬂd—reeemmend
of the same household and is classified and rated as a privag al of
passenger automobile or motorcycle; and ee&rse—spenser—whe—\Wr—te—pFewde—a—De#ea%m—Dﬂvmg

(2) The driver who customarily operates the eeurseforthepurpeseseteutin-Sectionlh. appointing

automobile or motorcycle has a certificate certifyingCommittee members, the Commissioner shall consider the
voluntary attendance and successful completion within théllowing characteristics:

last 36 months from the date of application of a motor (1) Fhe-Committee-shall-be-compesed-ef5-¢eitizens
vehicle accident prevention course or motorcycle rideefthis-State-whe-are-net-employed-by-erhave-any-firancial
course, as appropriate, which is approved by the Insuranéeterest-in-any-cedrse-spensoknowledge of principles of
Commissioner. teaching and learning;

SECTION IVAPPLICATION (2) Fhe-Committeeshall-chooese-itsChairman and

(&) A 10% discount shall be applied with respect to theshall-recommend-to-the-Commissionerappreval-er-denial of
applicable premium(s) for each automobismotorcycle eeurse—sponser-applicants—to—previde—a—DBefensive—briving
insured under a policy if all operators named on the policy a€eurse-and-biannualyreview-the-continuation-of-approval;

insureds complete the course. If fewer than all the operatoksnowledge of safe driving principles;
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(3) Fhe-Committeeshallreviewand-examine-eactsystems and how they compare to standard braking systems;
application—and-—ecach—applicant-toits—satistacton—and shall c. A discussion of driving situations as they relate
further-monitor-sueeesstul-applicantste-ensure—each—course the condition of the driver, driver characteristics, use of
continbes-to-meet-the-Committee’'sminimum—reguirementalcohol and legal/illegal drugs, including a discussion of
Fhe—Committee—may—from—time—to—time—recemmendDelaware law on drinking and driving and the use of drugs;

amendments—to—cedrse—requirements knowledge  of d. A discussion of the five factors affecting
Delaware Motor Vehicle laws; and driving, being: the condition of the driver, the vehicle, the

(4) To recommend approval of a course orroad, weather and lighting as they pertain to driving
applicant, the Committee shall require the course containdefensively;

the following: any other relevant characteristics or e. A discussion of specific driving situations,
experience. including stopping distances, proper following distances,

(b.) The Committee shall be composed of five citizensproper _intersection driving, stopping at railroad crossings,
of this State who are not employed by or have any financiaight-of-way and traffic devices as well as situations
interest in any course sponsor and who meet the standaigwolving passing and being passed and how to protect
set forth in Section X(a)(1) through (4). against head-on collisions; and

(c.) Duties. The Committee shall: f. Consideration of the hazards and techniques of

(1) Choose its Chairman and shall makecity, highway, expressway and rural driving, including but
recommendations to the Commissioner concerning thpot limited to proper use of exit and entrance ramps, driving
duties set forth herein; in parking lots and a discussion of Delaware law concerning

(2) Review and examine defensive driving courseschool buses.
sponsors, _instructors _and _prospective _sponsors  and (2) Require its instructors to present courses in a
instructors to its satisfaction.. Recommend certificationmanner consistent with the approved curriculum and
denial of certification or de-certification of a course sponsootherwise in accordance with the standards set forth herein.
or prospective sponsors and applicants. (3) Require that each student receives a minimum of

(3) Review and examine defensive driving coursessix hours of class time for the initial course and three hours
and_shall further monitor _courses to ensure each cours class time for threfresher advanced](renewal) course.
continues to meet the Committee’s minimum requirementsEach hour shall consist of not less than 50 minutes of
as outlined in this Regulation. The Committee may froninstructional time devoted to the presentation of course
time to time recommend amendments to courseurriculum.
reguirements. (4) Require its instructors to be in the classroom with

(4) Certify approved course sponsors _andthe students during any and all periods of instructional time.
individual instructors for a two year period so long as the  (5) Require instructors to maintain an atmosphere
course sponsor/instructor continues to meet the requiremerappropriate for class-work.

of this Reqgulation; and (6) Supply students who complete a defensive driving
(5) Conduct any other such activity reasonablycourse with a certification of completion that includes, at a
related to the furtherance of its duties. minimum, the name of the student, the date of the class, the
name of the defensive driving course and the course

SECTION VIl CERTIFICATION CRITERIA FOR sponsor’s authorized signature.

DEFENSIVE DRIVING PROGRAMS (7) Require that each of its instructors request his or her

AND SPONSORS students complete a standardized Course/lnstructor

Evaluation Form for not less than one-third of the courses

Each course sponsor shall: provided by each instructor and retain completed evaluation

(1) Submit for approval written course description for forms until the expiration of the certification period during
any defensive driving course to be offered that minimallywhich they are completed. The Course/Instructor Evaluation
includes the following elements: Form shall be in the manner and form prescribed by the

a. The definition of defensive driving and the Committee.
collision prevention formula serving as the basis for the (8) Notify the Division of Motor Vehicles of each
course; students successful completion of the course in the manner
b. Vehicle safety devices, including the use ofand form required by the Division.
seat belts, child restraint devices and their proper use arBECTION VIII DE-CERTIFICATION, SUSPENSION
relationship to a child’'s age and size, including the correct AND PROBATIONARY STATUS
placement of a child in a vehicle. Vehicle air bag systems
shall be explained in detail with special attention to proper (a) Course sponsors and instructors may be de-
passenger seating and proper use of anti-lock brakingertified, placed on probation for not more than 90 calendar
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days, or have certification suspended indefinitely upon &equirements (a)(2) through (4) hereof be waived upon a
finding of the Committee that the course presented does nfihding that an instructor is qualified and fit to act as an

meet the criteria set forth in this Regulation. Investigationgnstructor.

relating to issues of compliance shall be directed by the (c) Re-certification. Every two years each instructor

Committee. shall:

(b) Prior to de-certification, placement on probation or (1) Submit evidence that he or she has taught the
suspension of certification, the course sponsor/instructagertified course a minimum of 12 hours the previous
shall be notified, in writing, by the Committee. The cours€calendar] year;
sponsor/instructor shall be given a reasonable opportunity to (2) Submit evidence that he or she attended an in-
submit evidence of compliance in his or her defense. service update training seminar, or other training session, as

(c) A course sponsor/instructor who is placed onprovided by, or specified by, a certified defensive driving
probationary status and does not show proof of complianagurse sponsor; and
with the standards set forth herein within 90 calendar days (3) Submit a form as prescribed by the Committee
shall be subject to de-certification at the end of thecertifying that he or she continues to meet the requirements
probationary period. of an instructor as outlined in this Regulation.

(d) Course sponsor/instructor may be de-certified, [(4) The above-described submissions shall be
suspended or placed on probation for the following: filed not later than January 31st of the year in which re-

(1) Falsification of information on, or certification is desired. The Committee shall accept
accompanying, the Application for Certification/Re- requests for re-certification not earlier than November
certification; 15th of the preceding year and make reasonable efforts

(2) FEalsification of, or failure to keep and provide to act on such requests within 30 days of receipt thereof.]
adequate student records and information as required herein;

(3) Falsification of, or failure to keep and provide Effective date. This act shall become effective on January
adequate financial records and documents as required; and 1] of 1999.

(4) Failure to comply with any other standard set

forth in this Regulation. & All-basic-andrefreshercourses—mustmeet or
[ ) ; L ing

SECTION IXAPPEAL PROCEDURES tmprovementProgram-{AAA)the-Natienal-Safety-Ceuncil's
Befensive-Driving-Course-orthe AARP's 55-ALINVE-Course;

(a) Within 10 business days after the date of written b. Allbasic-eourses-mustinelude-atleast-6-hours

notification of certification denial, suspension, probation orir-elassreem-—study-and-allrefreshercourses-mustinelude at
de-certification, the course sponsor/instructor may file adeast-3—heurs—ef-elassreem—study—In—the—alternative, the
appeal requesting review of the action taken. committee—is—authorized—to—approve—a—basic—or—refresher

(b) The appeal shall be addressed to the Committeeseurse-which-ireludeshands-endefensive-driving-training
citing the reasons for the request, and accompanied by aapd-atleastI-heurofclassroom-instraetion;

other relevant substantiating information. & All-basiccoursesmustadegquatelyaddress the
(c) The Committee shall conduct all hearings pursuanfellewing-subjeetareas:
to Title 29, Chapter 101 of the Delaware Code Annotated. L. Fhe-alcoholordrugimpaired-driver;
2. Preventable—aceidents—and—defensive
SECTION X CERTIFICATION PROCESS FOR drivingtechniques;
DEFENSIVE DRIVING INSTRUCTORS 3. Oceupant—protection—and—child—restraints
and-helmetuseformotoreyeles;
(a) Basic Requirements. Each instructor shall: 4. Fhe—fatigged—or—physically —impaired
(1) Be atleast 18 years of age; driver;
(2) Be a high school graduate or have a G.E.D.; 5. Stoppirgand+reactiontime;
(3) Hold a valid driver’s license with no more than 6. Nightandbad-weatherdriving:and
[ 6 4] points, no suspensions or revocations in the past two + Proper—vehicle—maintenance—as—a—safety
years; and measure.
(4) Have no felony convictions during the past & Allrefresherecourses—ustreinferee—and-build

four years and no criminal convictions evidencing morabpen-the-centent-of-a-basic-course.

turpitude. The Committee reserves the right to require a e.  Allcourse—instructors—shall-submit—complete

criminal history background check of all applicants for anand-detalledresumés-with-the-codrse-spensers-application to

instructor’s certification. the-Committee-te-ensure-theieducationknewledge—ability
(b) The Committee may recommend that Basicand-cempetence-toteach-the-ceurse.
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(5) The_Commissener—will—foHow—the_Committecs

PATE—Junre23-1995Donma Lee H. Williams
Insurance Commissioar

DEPARTMENT OF NATURAL
RESOURCES AND
ENVIRONMEN TAL CONTROL

DiviSiON OF AIR & WASTE MANAGEM ENT
WASTE M ANAGEME NT SECTION
Statuory Authority: 7 DelawareCode,
Chapter 8 (7 Del.C. Ch. 63)

1998 AMENDMENTSTO
DELAWARE REGULATIONS GOVERNING
HAZARDOUSWASTE

Secaetary's Order No. 98A-0026
Date of Issuance: July 17 1998

Re: Amendments to the Debware Regulations
Governng Hazardous Waste

I.  Background

On June 23, 1998 a puHic hearing wes hdd to receive
comment on poposed kvisions the Delaware Regulations
Governing Hazardous Waste

Il. Findings

1. The Depatmert provided pope notice of the
hearing &s required by law.

2. Two informal public workshops were held on May
12 and 14, 1998, which were attended by memlers of the
public.

3. Thepropogd amendmerts ak necessary in order to
maintain consistency with the federal program.

4. No orefrom the public atended the pubic hearing,

ard no written commets were dfered regardng the
proposed ameniments.

5. The record supports pomulgation of the
amendments to the Debware Reulations Governing
Hazardous Wage.

lIl. Order

In view of the abowve findings, it is hereby ordered that
the proposed anendments to the Delaware Regulations
Govening Hazardous Waste be ad@ted ard promubated
accordingto the Administrative Praeduwes Act. It isfurther
ordered tha the amendments to the Regulations shall be
effected onJanuary 1, 1999.

IV. Reasons

The propsed amemments to the Ddaware Regulations
Govening Hazardous Waste will further the policies and
purposes of 7 Dd. C. Chapter 63, and were nat opposed in
any way by the pulic or the regulated community. Further,
these amendments will enable the Departmert to maintain
equivalency with the federal program and dlegation of its
Hazardous WasteManagemert Programfromthe U.S. EPA.

Christophe A. G. Tulou, Seretary

This package incormorates certain Federal Resource
Corservation and Recovery Act amendments into
Delaware’s hazardous weste managemert progam. The
amendments comprising this package incdude hoth
Hazardous and Sdid Wage Act and non-Hazardous and
Solid Waste Act [(RCRA Clusters V - VII)] requiremens.
The State is required to adgt these anendments in order to
maintain its Resource Conservation and Recovery Act
progmam ddeggtion and remain current with the Felera
hazardous vaste program.

The State is also making certain technical changes for
the purpos of correcting erors and to add consstency or
clarfication. Same amendmerts are being made to the
existing regulations in order to improve or enhance the
performarce of the hazardous waste maragenent progam.

The regulatory amendments ae listed kelow and
organized ty the pronulgating Federal Register notice, and
provideabrief desciiption of the amendmen.

1. 60 Federal Register 3391233915 Pramulgation Date:
6/29/95
Title: Removal of Obsolete Rules

On June 29, 19% Environmental Protection Agency,
promubated amendmeris that removed several sections of
40 Cdle of Feleral Regulations pertaining to solid waste,
hazardous waste, oil discharges and Environmenta
Protction Agency’s Superfund program that were no longer
legdly in effect. Deleting these rues helped daiify theleggl
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status of Environmental Protection Agency’s regulations fooil.
both the regulated community and the public. Only those
rules effecting Delaware’s hazardous waste program are pé&t 61 Federal Reqiste'5566-15660; Promulgation Date:
of this change. 4/8/96;
61 Federal Reqiste¥5660-15668; Promulgation Date:
2. 60_Federal Reqist&5703-35706; Promulgation Date: 4/8/96;
7/11/95 61 Federal Reqistet9117; Promulgation Date: 4/30/
Title: Liquids in Landfills I 96;
61 Federal Reqiste33680-33690; Promulgation Date:
This rule adds a third test to the two already alloweds/28/96;
under existing Federal regulations. On November 18, 1992, 61 Federal Registe36419-36421; Promulgation Date:
Environmental Protection Agency promulgated a rule tha?/10/96;
added two tests that could be used to demonstrate non- 61 Federal Reqistet3924-43931; Promulgation Date:
biodegradability[(Betaware Checklist 118, adoptedthe  8/26/96; and
fwe-testsin 1995). The rule provides increased flexibility 61 Federal Reqistet502-7600; Promulgation Date: 2/
by adding Organization for Economic Cooperation andl9/97
Development 301B (Modified Sturm Test) to demonstrate  Title: Land Disposal Restrictions Phase |l -

that a sorbent is non-biodegradable. Decharacterized Wastewaters, Carbamate Wastes, and Spent
Potliners
3. 60_Federal Reqist®&3417-63434; Promulgation Date:
12/11/95 Changes in this rule establish treatment standards for
Title: Resource Conservation and Recovery Acthazardous wastes from the production of carbamate
Expanded Public Participation pesticides and from primary aluminum production under

Land Disposal Restrictions. Also, it amends treatment
This rule promulgates new regulations that effect thestandards for hazardous waste that exhibit characteristic of
process for permitting Treatment, Storage and Disposakactivity and begins the process of amending existing
Facilities by providing opportunities for public involvement treatment standards for wastewaters which are hazardous
earlier in the process and by expanding public access toecause they display the characteristic of ignitability,
information throughout the permitting process andcorrosivity, reactivity or toxicity. Finally, Environmental
operational lives of facilities. This change requires theProtection Agency codified its existing enforcement policy
prospective applicant to hold an informal public meetingthat combustion of inorganic wastes is an impermissible
before submitting an application for the permit and toform of treatment. They contend that the hazardous
advertise the meeting in the newspaper, through broadcastnstituents are being diluted rather than effectively treated.
media, and on a sign post at or near the property. This would
also require Department of Natural Resources an@. 61 Federal Reqiste6290-16316; Promulgation Date:
Environmental Control to mail a notice to interested partieg/12/96;
when the applicant submits its application and, as we deem Title: Imports and Exports of Hazardous Waste:
necessary, to require the facility owner or operator to set uppnplementation of Organization for Economic Cooperation
an informational repository that will hold all information and and Development Council Decision
documents that we decide is necessary. Finally, this change
requires all combustion facilities that burn hazardous wastes This rule identifies those wastes that are subject to a
to notify the public before they hold a trial burn. graduated system of procedural and substantive controls
when they move across national borders.
4. 61 _Federal Reqistdr3103-13106; Promulgation Date: EPA has deemed that adoption of this rule by states is
3/26/96 optional. However, Environmental Protection Agency has
Title: Recovered Oil Exclusion, Correction strongly urged states that have already adopted Part 262,
Subpart E and F provisions to incorporate this rule into their
This rule corrects an Environmental Protection Agencyregulations.
error in the regulatory exclusion, from the definition of solid
waste, for recovered oil that is inserted into the petroleuni. 59 Federal Regist&2896-62953; Promulgation Date:
refining process. The current text of the exclusion contains £2/6/94;
factual error as to the location in the refining process at 60 Federal Regist&26828-26829; Promulgation Date:
which recovered oil can be inserted. This error5/19/95;
inappropriately restricted legitimate recycling of recovered 60 Federal Reqisté50426-50430; Promulgation Date:
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9/29/95; incorporates revisions and amendments from Updates |, Il
60 Federal Reqist56952-56954; Promulgation Date: and lll.
11/13/95;
61 Federal Registet903-4916; Promulgation Date: 2/ 11. 62 _Federal Reqist&2974-32980; Promulgation Date:
9/96; 6/17/97;
61 Federal Reqiste28508-28510; Promulgation Date: Title: Conformance with Carbamate Vacatur
6/5/96; and
61 Federal Reqist€59932-59997; Promulgation Date: This change amends regulations to conform with the

11/25/96; federal appeals court ruling that invalidated Environmental
TitleConsolidatedirEmissiorstandarderTanksSurface  Protection Agency regulations listing certain carbamate
Impoundments, and Containers wastes as hazardous. The amendments remove K160 from

§261.32 and revises the entries for K156, K157 and K158. It
This change consolidates previous Federal Registelaso removes a list of carbamate related wastes from
regarding Subpart CC standards. These changes compl&261.33(f), removes 2 listings from part 261, Appendix VIII
the second phase of EPAs efforts to control organic aiand adds a list of carbamate related wastes.
emissions. The State adopted the first phase in 1995.
12. 62_Federal Reqist&7694-37699; Promulgation Date:
8. 62 Federal Reqist&622-6657; Promulgation Date: 2/ 7/14/97;
12/97 Title: Land Disposal Restriction Phase Il -
Title: Military Munitions Rule Emergency Extension of the K088 National Capacity
Variance, Amendment
Changes in this rule identify when conventional and
chemical military munitions become a hazardous waste, This rule extends the National capacity variance for
amends existing regulations regarding emergency responsa@ent potliners from primary aluminum production to
and exempts generators and transporters of these was@stober 8, 1997. Environmental Protection Agency took the
from manifest requirements when transporting the waste caction because it believed that insufficient treatment capacity
public or private right-of-ways on or along the border ofexisted and it provided time for generators to make
contiguous properties, under control of the same persorontractual and other logistical arrangements relating to
This is seen as a reduction in paperwork. utilization of the treatment capacity.

9. 62 Federal Reqist&#5998-26040; Promulgation Date: 13. 62 _Federal Reqistet556845576; Promulgation Date:
5/12/97; 8/28/97;

Title: Land Disposal Restrictions - Phase IV Title: Emergency Revision of the Carbamate Land

Disposal Restrictions

This change finalizes the treatment standards for
hazardous waste generated from wood preserving operations This rule extends the time that the alternative carbamate
and makes a uniform change to the standard for wastes frofmeatment standards are in place by an additional year
products of chlorinated aliphatics which carry the waste codbecause analytical problems associated with the
F024. It also revises the Land Disposal Restrictions toneasurement of constituent levels in carbamate waste
reduce paperwork, finalizes the decision to employresidues have not yet been resolved.
polymerization as an alternative treatment method, clarifies
an exemption for de minis amounts of characteristicl4. Technical Amendments:
wastewaters, and excludes processed printed circuit boards
and scrap metal from regulation. This rule also discusses ¢ Section 260.2(c) - is amended to require any person

Environmental Protection Agency’s decision not to ban submitting  information to  Environmental
certain wastes from biological treatment. Protection Agency to submit copies of the
information to the Secretary of the Department of
10. 62 _Federal Regist&2452-32463; Promulgation Date: Natural Resources and Environmental Control;
6/13/97; * Sections 261.5(f)(3)(iv) & (9)(3)(iv) are amended
Title: Testing and Monitoring Activities Amendment to clearly reflect prohibition of disposal of

1 hazardous waste at non-hazardous solid waste
landfills by conditionally exempt small quantity
This rule continues the amendments to SW-846, Third hazardous waste generators;
Edition by deleting several obsolete methods and <« Section 261.21(a)(3) & (4) and 261.23(a)(8) are
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revised to correct references to 49 Cocde of Federal
Regulations Pat 173,;

*  Section 26241 - ddetes language abou off site
shipment of hazardous wast and evises
designation for Annwl Report form;

*  Sections 264221 ad 265221 - Adds date for
which existing surface impoundmerts must comgy
with new unit requrements or stop hezardous waste
activity;

*  Sections B5.51(a) and 26553 are being revised to
clarify the requirement of having a printed copy of
the facility’s cortingercy plan on site and realily
available upon request.

DivisioN OF WATER RESOURCES
WATER SUPPLY SECTION
Statuory Authority: 7 DelawareCode,
Chapter 6 (7 Del.C. Ch. 60)

Secretary’s Orcer No. 98-W-00%F
Date of Issuance; Odober 16, 1998

Re: Regulations Governing the Licensing of Water Well
Contractors, Pumplnstaller Contractors, Well Drillers,
WEell Drivers and Pump Installers

Effective Dée of Regulatory Charges: January 1, 1999
I. BACKGROUND

A public hearing was hdd on August 27, 1998, to
receive comment on additions to the Realations For
Licensing Water Well Cortractors, Pump Irstaller
Contractors, Well Drillers, Well Drivers, and Pump
Installers which would impaose continuing eduwcaion
requirements for these licensees. Following the hearing the
Division of Water Resources submitted a resporse
document, dated Septembe 14, 1998 in which each rdevant
comment was summarized and adiressed. In adiition, the
Division of Water Resources prepared afina draft of the
proposed regulation after making revisions to the hearing
draft in accordance with the resporse documen. The
Hearing Officer’'s Memoandum comaining his reprt and
recommerdation dated Septembe 30, 1998, is expressy
incorporated rerein.

[1. EINDINGS

1. Proper ndice of the hearing was provided as

required by law.

2. Publc workshops were held on June 3 and June 10,
1998

3. The Divison of Water Resources response
document dated September 14, 1998 reflects an accurate
summary of relevant comments together with reasoned
responses and sound recommendtions based on credible
evidence.

4. Therevised final draft of thereguations, to become
effective on Bnuary 1, 1999, reflects each of the appropriate
changes recommended in the Division o Water Resouces
respase document as wel as corrections fortypogtaphical
errors and other minor non-sbistartial changes.

5. Continuing education reguiremerts should help
improve the quality of well completion logs which are useful
in managing water resources in Déaware.

. ORDER

In view of the above findings, it is hereby ordered that
the revised prgposedreguations (attached hereto) be issued
ard take effect on January 1, 1999, ard that all appropriate
steps be undetaken to promulgate these regulations as
required by law.

IV. REASONS

These new regulations will raise the training standards
for all licensees in a manne that should improve their skills
while mot overburdering the reguated community. This
should furtherthe policiesand pupose of7 Del. C. Chapter
60.

Christophe A. G. Tulou, Seretary

* PLEASE NOTE THAT DUE TO THE NUMEROUS
FORMATTING AND WORDING CHANGES THAT OCCURRED
SUBSEQUENT TO THE PUBLICATION OF THE PROPOSED
REGULATION (2:2 DEL.R. 176) THE ENTIRE REGULATION
IS BEING REPUBLISHED. FOR INFORMATION REGARDING
CHANGES THAT MAY HAVE OCCURRED PLEASE REFER TO
THE PROPOSED REGULATION .

REGULATIONS FORLICENSING WATER WELL
CONTRACTORS, PUMP INSALLER CONTRACTORS
WELL DRILLERS, WELL DRIVERS, AND PUMP
INSTALLERS

ADOPTED: Decemberl5, 1981
EFFECTIVE: January 1, 1982

REVISIONS ADOPTED: Ocober 16, 198
EFFECTIVE: January 1, 1999
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TABLE OF CONTENTS water wells and water test wells or the installation or
removal of pumping equipment in and for a water well or
SECTION TITLE PAGE water test well; and for the Secretary to appoint a Water Well
1 PURPOSE 1 Licensing Board to advise and assist the Secretary in the
2 DEFINITIONS 1 administration of the licensing program.
3 WATER WELL LICENSING BOARD 3
4 WHO MUST BE LICENSED 3 SECTION 2 — DEFINITIONS
5 PROCEDURES FOR LICENSING 4
5.01Application fee 4 2.01 Application Fee — means the fee set forth by the
5.02Minimum Requirements for Licensing 4 Secretary to apply for a license in one of the categories of
5.03Notification for Examination 4 this regulation.
5.04Examination 4
5.05Reapplication after Failure of Examination 4 2.02 Board — means the Water Well Licensing Board.
5.06Reciprocity 5
5.07Persons Previously Licensed 5 2.03 Certificate of Insurance — means Contractors
5.08Upon Notification of Being Qualified 5 Liability Insurance.
6 LICENSE RENEWAL 5
6.01License Term 5 2.04 Construction of Water Wells — means all acts
6.02Application for Renewal 5 necessary to obtain ground water by wells, including the
6.03Reinstatement of Expired Licenses 6 location and excavation of the well, installation of casing,
6.04Continuing Education Credits 6 grout, screens, and developing and testing.
7 APPROVAL OF CONTINUING EDUCATION
PROGRAMS 7 2.05 Department — means the Department of Natural
7.01Continuing Education Program Approval 7 Resources and Environmental Control.
7.02Assignment of Credit 8
7.03Recording Credits 8 2.06 Dewatering — means the temporary lowering of the
8 ACCEPTANCE OF INSURANCE. 9 ground water level for the construction of sewer lines, water
9 SUSPENSION OR REVOCATION OF lines, elevator shafts and foundations.
LICENSE 9
9.03Procedures for Hearing 9 2.07 Installation — means the actual installation of
10 SUSPENSION 10 pumps, and/or pumping equipment for water wells, and the
10.01Suspension 10 removal for repairs or service and the reinforcement thereof.
10.02Revocation 10
11 IDENTIFICATION OF LICENSE HOLDER 10 2.08 License Fees — means the fee set forth by the

12
13
14
15
16

MARKING OF VEHICLES AND EQUIPMENT11

INSURANCE REQUIREMENTS 11
REPEALER 11
SEVERABILITY 11
RESPONSIBILITIES OF WATER WELL

CONTRACTORS, PUMP INSTALLER
CONTRACTORS, WELL DRILLERS, WELL
DRIVERS AND PUMP INSTALLERS 12

* PLEASE NOTE THAT THE ABOVE PAGE NUMBERS REFER

TO

THE ORIGINAL DOCUMENT AND NOT TO THE

REGISTER.

SECTION 1 - PURPOSE

1.01

Secretary for the licensing of water well contractors, pump
installer contractors, well drillers, well drivers, and pump
installers.

2.09 Person — means any individual, partnership,
corporation, association, institution, cooperative enterprise,
municipality, commission, political subdivision or duly
established legal entity.

2.10 Pumps and/or Pumping Equipment — means any
equipment or materials utilized or intended for use in
withdrawing or obtaining ground water from water wells.

2.11 Pump Installer Contractor — means any person
engaged in the business of contracting for the installation,

It is the purpose of this regulation to protect themodification, and repair of water well pumps and related

public health and to conserve and protect the water resourcequipment.
of the state; to examine and license those persons engaged in

the contracting for and the drilling, boring, coring, driving, 2.12

Pump Installer — means any person in responsible

digging, construction, installation, removal, or repair ofcharge of all on-site work in the installation, modification,
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and repair of water well pumps and related equipment. equipment, one member from the office of the State
Geologist who shall serve at the pleasure of the Secretary,
2.13 Repair of Water Wells — means work on any welland one member from the Department who shall serve at the
involving re-drilling, deepening, changing casing and screepleasure of the Secretary. The member from the Department
depths, re-screening, cleaning by use of chemicals, rehall act as secretary of the Board and be responsible for the
development, the removal and re-installation of pumpskeeping of records, the collection of fees, and any other
pumping equipment, and all related equipment to draw watetuties delegated either by the Secretary or the Board. All
from a water well. persons appointed to the Board shall be citizens of the
United States and residents of the State of Delaware.
2.14 Secretary — means the Secretary of the Departmelmitially, the four Board members from the water well
of Natural Resources and Environmental Control or his dulyndustry shall be appointed to staggered terms so that no
authorized designee. more than two members’ terms shall expire the same year,
two being appointed to one year terms, one appointed for a
2.15 Test Boring and Coring — means the removal antivo year term and one appointed for three years. Thereafter,
collection of soil samples from the earth by means of auger8oard members shall be appointed to terms of three years.
core-barrels, spoons, wash casing and bailers for the purpose
of obtaining geologic and hydrologic information. 3.02 The Water Well Contractor Licensing Board, with
the consent of the Secretary shall establish and administer
2.16 Water Well — means any excavation that is drilledsuch procedures and guidelines as may be necessary for the
cored, bored, washed, driven, dug, jetted, or otherwisgegulation of those involved in water well construction and
constructed when the intended use of such excavation is fpump installation, and shall include at least the following
the location testing, acquisition or artificial recharge ofprovisions:
underground water, and where the depth is greater than the Examination of candidates, the granting and renewal of
diameter or width. licenses, and
Suspension and revocation of licenses.

2.17 Water Well Contractor — means any person
engaged in the business of contracting for the construction SECTION 4 — WHO MUST BE LICENSED
water wells, and/or the installation of pumping equipment in

or for wells. 4.01 All persons who engage in the business of
contracting for water wells, test boring and coring,
2.18 Water Well Driller — means any person indewatering, the installation, modification and repair of water

responsible charge of all on-site work relating to the drilling,well pumps and related equipment within the State of
construction, developing and testing of water wells, wateDelaware.

well alteration and repair, test boring and coring, and the

installation, modification, and repair of water well pumps4.02 All persons who engage in the business of water

and related equipment. well drilling, water well driving, test boring and coring,
dewatering and the installation, modification, and repair of
2.19 Water Well Driver — means any person inwater well pumps and related equipment within the State of

responsible charge for all on-site work relating to theDelaware.
driving, construction, developing and testing of driven wells,
dewatering, alteration and repair of driven wells, test boring4.03 All persons engaged in the business of contracting
coring and the installation, modification and repair of waterfor the installation, modification, and repair of water well
well pumps and related equipment ordinarily used in driverpumps and related equipment within the State of Delaware.
wells.
4.04 All persons engaged in installation, modification,
SECTION 3 — WATER WELL LICENSING BOARD and repair of water well pumps and related equipment within
the State of Delaware.
3.01 The Secretary shall appoint, with the power of
removal, a Water Well Licensing Board (hereafter referre(SECTION 5 — PROCEDURES FOR LICENSING
to as the “Board”) to advise and assist the Secretary in the
administration of the licensing program. The Board shalb.01 Application fee: An application for any type of
consist of six members, four members who are currentllicense issued by the Board shall be made on forms furnished
licensed by the Department to engage in the construction &y the Board and be accompanied by a non-refundable
water wells or the installation of water well pumping application fee of $10.00.
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having requirements deemed by the Board at least equivalent

5.02 Minimum Requirements for Licensing: to those of the State of Delaware.

The applicant must be at least eighteen years of age;

Has had at least two years experience in the work fo6.07 Persons Previously Licensed
which he is applying for a license (one year in the case of a Exemptions from Examination and Proof of
pump installer); Experience

Furnishes the Board with references from two persons Any person who has been licensed in the business of
actively engaged in the well drilling and/or pump installationWater Well Contractor, Pump Installer Contractor, Well
business; and Driller, Well Driver or Pump Installer by the Department for

Demonstrates professional competence by passing the calendar year 1981, accompanied by satisfactory proof to
written and/or oral examination prescribed by the Board  the Board that he was so licensed, and accompanied by

Eligibility for Examination payment of the required fee and the furnishing of the

required insurance where applicable, be granted a license in

The Board shall determine by (a) through (c) of thethe category of which he was licensed without fulfilling the
above criteria whether an applicant meets the necessargquirements that he pass the examination prescribed in the
requirements to be eligible for examination.  After Minimum Requirements for Licensing.
determining that an applicant is eligible for examination, the
Board shall notify the applicant of his eligibility for 5.08 Upon Notification of Being Qualified for
examination. Applicants who are determined ineligible forLicensing, the Applicant shall where applicable, submit to
examination shall be so notified by the Board and may rethe Board the following:

apply after 90 days from the date of naotification. Certificate of Insurance indicating Contractors Liability
Insurance in the minimum amounts required where
5.03 Notification for Examination applicable and specified herein, and

The Board shall, not less than thirty days prior to the Payment of License fee (payable to the “State of
examination, notify each eligible applicant of the time andDelaware”),

place of the examination. The examination shall be given at License fees, effective July 1, 1991
least annually, and at such other times as in the opinion of Water Well Contractor$150.00
the Board, the number of applicants warrants. The Board Pump Installer Contractor 115.00
may, if the applicant meets all other requirements issue a Well Driller 30.00

temporary license, not to exceed 90 days, until the next Well Driver 15.00

examination is given by the Board. Pump Installer 15.00

5.04 Examination SECTION 6 — LICENSE RENEWAL

The examination shall consist of a written and/or oral
examination, and shall fairly test the applicant’s knowledge.01 License Term
and application thereof in the following subjects: Basics of Al licenses shall expire on December3af the year
drilling methods and basics of construction; state and locgksyed unless otherwise indicated on the license.
laws and ordinances concerning the construction of water
wells and/or installation of pumps and pumping equipmentg 02 Application for Renewal
and rules and regulations promulgated in connection therein. A jicense may be renewed prior to its expiration date
providing the licensee submits the following:

In the event an applicant fails to receive a passing gradgepartment.
on the examination, he shall be so notified by the Board Satisfactory evidence that the liability insurance

within 30 days and may re-apply for a subsequentequirements of section 8 of these regulations have been
examination with payment of the application fee, no lesgzatisfied.

than 90 days after date of said notification. The examination Satisfactory evidence of compliance with the

may be taken no more than twice a year. continuing education requirements of table 1 and sections
6.04 and 7 of these regulations, except as exempted by
5.06  Reciprocity section 6.04(d)(2).
The Secretary may license, without examination, upon Any applicable renewal fee.
payment of the required application and license fees, and An expired license may be renewed within one (1)

evidence of required insurance where applicable, applican{gar following its expiration by submitting the information
who are duly licensed under the laws of any other state
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required in section 6.02(a)(1-4) of these regulations and any

applicable late fee. CONTINUING EDUCATION CREDITS REQUIRED FOR
Licensees who apply for renewal of their licenses LICENSE RENEWAL

under section 6.02(a) and (b) of these regulations shall not be

required to take an examination as a condition of licens&onths Licensed Well DrillerDewatering  Pump

renewal. Well Driver (WD) Installer
(WD) (P1)
6.03 Reinstatement of Expired Licenses Less than 1 0 0 0
Applicants for the reinstatement of licenses that hav@etween 1 and 3 0 0 0
been expired for more than one (1) year shall be subject to &ktween 3 and 6 2 1 2
requirements of section 5 of these regulations. Between 6 and 12 4 2 2
6.04  Continuing Education Credits (Table 1)

All licensees shall comply with the continuing
education requirements of section 7.03 of these regulatioSECTION 7 — CONTINUING EDUCATION PROGRAMS
as a condition for the renewal of their license
A licensee holding two (2) or more licenses issuedr.01 Continuing Education Program Approval
under these regulations may fulfill the continuing education  Continuing education programs shall be designed to
requirements for renewal of all licenses by obtaining thémprove, advance or extend the licensee’s professional skills
larger of the minimum hours of continuing education subjecand knowledge relating to the practice of well construction
to the requirements of section 6.04(d) and (e). or repair and pump installation or repair. Acceptance of
The Secretary may consider a request for a temporamontinuing education programs shall be based upon the
extension of a license for a period not to exceed three (Rurriculum or program content and the qualifications of the
months, providing sufficient cause can be proven subject tmstructor.
the Secretary’s discretion. In order to be considered for such Prospective continuing education programs shall be
an extension, the applicant must submit a written requestubmitted for the Secretary’s approval on form(s) provided
with a statement containing the reason(s) why he or she way the Department and:

or is not able to obtain the necessary credits within the Shall be instructed by persons knowledgeable in the
required time frame. subject matter, or
Persons holding valid Well Drillers or Well Drivers Shall be conducted by an accredited educational

licenses shall complete a minimum of four (4) hours ofinstitution.

continuing education credits prior to being granted a license  Applications for the approval of curriculums, programs,

renewal, with the following exceptions: seminars, etc. shall be submitted on forms provided by the
Persons holding Well Drillers or Well Drivers Department and shall include the following minimum

licenses that are restricted to the installation of dewaterinmformation:

wells and pumping equipment shall complete a minimum of 1. Description of subject matter.
two (2) hours of continuing education credits prior to being 2. Length of course or courses in hours.
granted a license renewal. 3. Name and qualifications of instructor(s).

The requirements of section 6.04(b) shall not apply  Approval of a program shall remain in effect for as long
to well driller’s licenses that are restricted to the constructioras it and the instructor remain unchanged, the program
of geotechnical wells using hand-operated tools. content remains unchanged and the program is not outdated.

Persons holding valid Pump Installer licenses shall A change in subject matter, length, or instructor(s) shall
complete a minimum of two (2) hours of continuing require resubmission and approval.
education credits prior to being granted a license renewal. Approval shall not be granted for any course, seminar,
The licensee shall be responsible for all costs ofvorkshop, etc. dealing with the requirements of the 1999
obtaining the required number of continuing education creditevisions to the “Regulations for Licensing Water Well
hours. Contractors, Pump Installer Contractors, Well Drillers, Well
Continuing education credits for renewal of a licenseDrivers, and Pump Installers” or the 1997 “Regulations
held for less than one year by a person who did not hold @overning the Construction and Use of Wells.”
license during the previous twelve months shall be required  Approval of program(s) dealing with proposed revisions
as shown in table 1. or additions to the regulations noted in section 7.01(g) above
and any other state or local requirements regarding well
construction or repair, pump installation or pump repair may
be considered providing the program(s) are held within the
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first six (6) months of implementation of the requirements. A certificate or other documentation signed by the
Subject to approval by the Secretary, continuinginstructor or sponsor of the program providing the name of

education credit relevant to the practice of well constructionhe individual who attended, the date the program was held,

and repair and pump installation and repair may be obtaindtie name of the program, the number of training hours, and

by, but are not limited to the following: attesting to the satisfactory completion of the program.
Course work, seminars, workshops, lectures, etc. Inability to substantiate credit hours earned is grounds
given by accredited educational institution. for disallowance of the credits in question.

Courses, seminars, workshops, or lectures given by
national, state, and local trade associations, product vendoSECTION 8 — ACCEPTANCE OF INSURANCE
manufacturers, etc.
Extension studies and correspondence courses. 8.01 The Board may accept a Certificate of Insurance in
Papers written by a licensee and published in dieu of a policy providing that the Certificate of Insurance is
professional journal or scientific media requiring peerendorsed to include said license holder by name. Said
review. insurance is a condition of licensing and must remain in
Instruction of continuing education courses. effect during period when license is valid.
Attendance at conferences and conventions
sponsored by regional, national and local trade associationSECTION 9 — SUSPENSION OR REVOCATION OF
LICENSE
7.02 Assignment of Credit
Continuing education credits shall be awarded on a®.01 The Board shall recommend to the Secretary the
hour-for-hour basis for attendance at an approved continuinggvocation of the license of any licensee who, upon hearing
education program unless otherwise indicated in sectioby the Board, has been found guilty of fraud or deceit in

7.02(b) through (g) of these regulations. obtaining his license.
Credits shall be awarded in not less than one-half (¥2)
hour increments. 9.02 The Board shall recommend to the Secretary the

For programs where continuing education units haveuspension or revocation of the license of any licensee who,
been assigned, one unit is equivalent to one credit afpon investigation and hearing by the Board, is:
approved training. Found to be guilty of gross negligence, incompetence,
Instructor(s) of approved continuing educationor misconduct in the business of well drilling or pump
programs shall receive credits at the rate of one (1) credit fanstallation and repair in the State of Delaware, including
two (2) hours of continuing education instruction. flagrant violations of the laws, regulations or conditions of
Five (5) credit hours are approved for each day opermits; or is
attendance at a national, regional or local trade association No longer able to perform his duties properly.
conference or convention.
One-half (*2) credit hour is approved for attendance at 8.03 Procedures for Hearings
local trade association meeting or seminar. Whenever the Board finds that the licensee under this
Three (3) credit hours shall be awarded for each papeegulation may be or may have been engaging in practices
written by a licensee and published in a scientific media owhich are in violation of any provision of these or other
professional journal requiring peer review. The subject ofegulations applicable to water well construction and
the paper shall be directly related to the license holder'abandonment, the Board shall give written notice to the

license category. licensee describing the alleged violation and requesting that
the alleged offender appear before the Board for a hearing to
7.03 Recording Credits show cause why his license should not be suspended or

Approved continuing education credits obtained withinrevoked.
the appropriate license renewal period shall be credited as The Board shall advise the Secretary to notify the
provided in section 7.02 of these regulations. alleged violator of his right to a hearing before the Board to
The licensee is responsible for submission of proof oEhow cause why his license would not be suspended or
attendance at all approved continuing education programsevoked. The notification shall be in the form of a
Documentation of credits received shall consist of any one akgistered or certified letter, return receipt requested, setting
the following, unless otherwise approved by the Secretary: forth the alleged violation or violations, and making known
A record of attendance for each course on formgo the alleged violator the time and place of the hearing.

provided by the Department or, This notice must be given at least twenty (20) days prior to
An official student transcript issued by the the hearing.
educational institution or, The alleged violator may appear with counsel at the
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hearing. driving rig, water tank truck, well and pump service rig used
The Secretary shall appoint one of the members of thBy the contractor or his employees with legible and plainly

Board to act as the hearing officer. visible identification markings.
A record shall be made of any hearing concerning

revocation or suspension of licenses. 12.02 The identification markings used shall be the name
At the conclusion of the hearing the Board, by aof the Company, Corporation, or Contractor, and the

majority of those present vote, shall recommend to th€ontractor’s License Number.

Secretary suspension, revocation or affirmation of the

license of the accused based upon evidence and testimoh®.03 The identification marking shall be printed upon

given at the hearing. each side of the well drilling rig, well driving rig, water tank
The Board shall advise the Secretary of its decisiortruck, and well and pump service rig in letters and numerals
within three (3) days of the hearing. at least 1 %2 inches high, and the letters and numerals shall be

The Secretary shall provide the accused with notice bin a color sufficiently different from the color of the vehicle
registered or certified mail, return receipt requested, as to hig equipment so that identification markings are plainly
decision within twenty (20) days of the conclusion of thelegible.

hearing.
Any appeal of the Secretary’s decision will be subject tal2.04  Weatherproof decals or magnetic signs meeting the
the provisions in 7 Del. CSection 6008. requirements above are acceptable.
SECTION 10 — SUSPENSION SECTION 13 — INSURANCE REQUIREMENTS
10.01  Suspension 13.01 The Board shall require, as a condition of licensing,

Upon expiration of the term of suspension, the license afhat all Water Well Contractors and Pump Installer
the suspended person, company or corporation, shall Weontractors shall carry and maintain the following
deemed in good standing the first calendar day after the ter@ontractor’s Liability Insurance:
of suspension has expired provided that the cause of the
suspension has been corrected to the satisfaction of the Contractor’s Liability Insurance:

Board. Bodily Injury: ~ $100,000 each person
$300,000 each occurrence
10.02 Revocation Property Damage:$50,000 each occurrence
Upon expiration of the term of revocation, that person, $50,000 each aggregate
company or corporation may apply for a license in the same
manner as a new license is obtained. SECTION 14 — REPEALER
SECTION 11 - |IDENTIFICATION OF LICENSE 14.01 The provisions of this regulation are intended to
HOLDER supercede existing regulations of this state insofar as they

relate to the matters included in this regulation.
11.01  Any person licensed by the Water Well Licensing
Board shall possess, while he is working, a valid and curre ECTION 15 — SEVERABILITY
identification card furnished by the Board showing his
identity, type of license, and license number and shall exhibt5.01 If any part of this regulation or the application of
it on demand. Only a person licensed by the Board shall keny part thereof, is held invalid or unconstitutional, the
authorized to operate equipment used in the business of walpplication of such part to the other persons, or
drilling and/or pump installation, or if an unlicensed persorcircumstances and the remainder of this regulation shall not
is employed for the operation of the equipment, he shalbe affected thereby and shall be deemed valid and effective.
perform all work under the immediate and continuous
supervision of a person licensed by the Board present at ttBECTION 16 — RESPONSIBILITIES OF WATER WELL
work site. CONTRACTORS, PUMP INSTALLER CONTRACTORS,
WELL DRILLERS, WELL DRIVERS AND PUMP
SECTION 12 — MARKING OF VEHICLES AND INSTALLERS
EQUIPMENT
16.01 Pursuant to these regulations, licensed water well
12.01 Any contractor licensed by the Water Wellcontractors, pump installer contractors, well drillers, well
Licensing Board shall mark each well drilling rig, well drivers and pump installers shall be responsible for the
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following:

Initiating work only on wells for which the proper
approval has been granted;

Compliance with dll
requirements;

The condwct of work caried ou by himséf and ay
employee; and

The pope submison of competion reports for all
work dore, dgned by the licensed water well driller or
driver.

applicable regulations and

DivisioN oF WATER RESOURCES
WATERSHED ASSESSMENT SECTION
Statuory Authority: 7 DelawareCode,
Chapter 6 (7 Del.C. Ch. 60)

Total Maximum Daily Loads (TMDLSs) for Indian Rver,
Indian River Bay, and Rehobadh Bay, Delaware

Secretary's Orcer No. 98-W-0044
Date of Issuance: November 6, 1998

Re: Total Maximum Daly Loads TMDLs) for Indian
River, Indian River Bay, and Rthobah Bay,
Delaware

Effective Dae of Regulation: December 10, 198

. BACKGROUND

A public hearing was held on September 2, 1998 at the
University of Delaware Virden Center in Lewes to receive
comment on DNREC's proposal to establish Total
Maximum Daily Loads (TMDLs) for nirogen and
phosphorais for Indian River, Indian River Bay and
Rehoboth Bay.

As patt of the public participation process DNREC
engaged n significant pulic outreach and hen established
an interagency TMDL workgroup with representatives from
several state and federal agencies. DNREC also organized
the TMDL Advisory Committee for the Inland Bays with
represertatives from mary stakeholder grows. The
Advisory Canmittee met onJuly 28 and August 11, 1998 at
which mestings DNREC presented the TMDL proposal and
responced to guestions and comments. The proposed
TMDL Regulations were published inthe Delaware Regster
of Regulations, Vol. 2, Isaue, 2, Saturday, August 1, 1998 A
workshop was held Sepgembe 2 and a pubdic hearing was
held later that evening. During the workshop, DNREC again
presented the proposedreguation and its technical basis and
responded to questions and commets from the audierce. A
number of mmmentors requesed an &tension of the
deadline to make comments. Therefore, the original

deadline to submit comments was changed fom September
11to September 25, 1998

After the hearing, DNREC prepared a Response
Document which summarized each commert and provided
the Department’'s Response. The exhibits introduced at the
hearing by the Departmert (Exhibits A throuch N), the
pubic commerts from the testimony and by letter, and the
Department’'s Response Document are  expresdy
incorparated irto this Orcer. The Hearing Officer prepared
his Report and Recommendation dated November 4, 1998,
which is also expresdy incaorporated herein.

II. FINDINGS AND CONCLUSIONS
A. Findings of Fact

1. Proper notice of the proceeding was provided
as equired by law and eforts to secure pullic paticipation
wert beyond the minimum legd requirements.

2. The water balies whch are the subject of this
rulemaking are over-enriched with nitrogen and
phasphorous from point and norpoint sources to an extent
that requires elimination orsignifi cant redudions in order to
achieve and maintain designated Lses.

3. ThePolution Control Strategy will incorporate
extersive stakeholder input into cansideration of economic
impacts and practicability for al measures determined to be
necessry for compliance along wih reasondle and
achievable imetables.

4. Differertiation of nurient sources is not
necessry to establisha TMDL which is concerned with total
load ertering the Inland Bays.

5. Faiure to ahieve atmospheric deposition
reduction targets, shoud that occur, will be considered dong
with progess in other areas of nutrient load redudions in
assessng pollution control strategies.

6. Establishmert of TMDLs isrequired unay the
Clean Water Act and implementing regulations. TMDLs
include dlocations for bath point and norpoint sources.

7. The modding tod used for estadishing the
proposed TMDL was developed by the U.S. Army Corps of
Engineers ad is a state-of-the-art progam that has ben
applied to severd estuarine systems, incduding the
Chesapeake Bay. The data used, the technical assumptions
made, and the conclusions drawn duing the moaling phese
were peerreviewed bythe Sdentific and Technica Advisory
Committee of the Inland Bays Nationd Estuary Proglam.
Furthermore, the resuts of load redudion scerarios and
proposed TMDL were peer reviewed by the Interagercy
TMDL Workgroup amd the Stientific and Technica
Advisory Committee.

8. Corsideration of financia or economic effects
is not required unde § 303() of the Clean Water Act in
setting TMDLs. However, such factors will be included in
establishing Pdlution Control Strateges.

9. Delaware Water Qudity Standards for
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nutrients cannot be achieved without load reductions fronlvV. ORDER
point and nonpoint sources. In view of the above findings and conclusions, it is
10. Determining land use practices (e.g., zoninghereby ordered that the proposed TMDLs as set forth in the
would be outside the scope of DNREC authority, both in thisecord be adopted in final form and that the regulatory
rulemaking as well as in the Pollution Control Strategy. promulgation process move forward as required by law.
11. The margin of safety required by § 303(d) of
the Clean Water Act has been adequately addressed through REASONS
conservative modeling assumptions and projections showing The record in this matter provides a reasonable basis to
concentrations which are better than existing Water Qualitgupport the Department’s proposed TMDL regulation, the
Standards. adoption of which is necessary to remedy the existing severe
12. The Clean Water Act does not require annutrient overenrichment problem in the affected
implementation schedule as part of a TMDL; howeverwaterbodies.
DNREC will proceed expeditiously in establishing the
Pollution Control Strategy and to fully involve all Christophe A. G. Tulou, Secretary
stakeholders.
13. Article 1 of the TMDL Regulation applies to A. INTRODUCTION and BACKGROUND
all point sources which add nitrogen and phosphorous loads
to the Inland Bays but does not apply to nutrients already Intensive water quality monitoring performed by the
contained in intake water. State of Delaware, the federal government, various

14. Concerns about disproportionate allocation ofynjversity and private researchers, and citizen monitoring
the burden of compliance with this TMDL will be addressedgroups has shown that the Indian River, Indian River Bay,

in the Pollution Control Stre}te.zgy. . . and Rehoboth Bay are highly enriched with the nutrients

15. Because of mixing mechanisms and sediment. . .

. . e . : nitrogen and phosphorous. Although nutrients are essential
nutrient recirculation in the Inland Bays, nutrient input

across the entire watershed must be reduced to achie'&?@memS for both plants and animals, their presence in

Water Quality Standards in four water body Segmentse;xcessive amounts cause undesirable conditions. Symptoms

Indian River (DE140-004), Upper Indian River Bay of nutrient enrichment in the Inland Bays have included
(DE140-E01), Lower Indian River Bay (DE140-E02) and excessive macroalgae growth (sea lettuce and other species),
Rehoboth Bay (DE280-E01). phytoplankton blooms (some potentially toxic), large daily
16. The elimination of all point source nutrient swings in dissolved oxygen levels, loss of Submerged
discharges is a long-term, fundamental objective of the\quatic Vegetation (SAV), and fish kills. These symptoms
Clean Water Act which will be implemented through thethreaten the future of the Inland Bays - very significant
Pollution Control Strategy in an equitable manner. natural, ecological, and recreational resources of the State -
17. Scenario 69 was selected because it results ighy may result in adverse impacts to the local and State
the attainment of Delaware Water Quality Standards with thgconomies through reduced tourism, a decline in property

overall least restrictive load reduction targets. . :
: ; . 0\[/alues, and lost revenues. Hence, excessive nutrients pose a
18. Nutrient uptake between point of discharge an

impacted waterbodies does not significantly aﬁectsignificant threat to the health and well being of people,

assumptions about loadings because total contributiofher animals, and plants living within the watershed.
remain the same. A reduction in the amount of nitrogen and phosphorous

19. Failure to adopt the proposed TMDL will result reaching the Inland Bays is necessary to reverse the
in EPA action to usurp state management of the process anddesirable effects. These nutrients enter the Bays from
to impose the same requirements by the federal governmenseveral sources including point sources, nonpoint sources,

20. Exemptions for certain point sources are notand from the atmosphere. Point sources of nutrients are
available under the language of the proposed TMDlend-of-pipe discharges coming from municipal and
although the Pollution Control Strategy will be implementedinqustrial wastewater treatment plants and other industrial
in a manner that should equitably distribute the burdens Qfses.  Nonpoint sources of nutrients include runoff from
compliance by a!l stakeholders. agricultural and urban areas, seepage from septic tanks, and

B. Conclusions ; . L
theground water discharges. Atmospheric deposition comes

Based on credible evidence in the record, both local and ional h ; hicl
Department has a reasonable basis for promulgating trféom oth local and regional sources, such as motor venhicie

TMDL Regulation (Articles 1 through 8) regarding excessEXxhausts and emissions from power plants that burn fossil

nutrients in the Inland Bays, notwithstanding that somdUels.
evidence was offered to the Contrary_ Section 303(d) of the Federal Clean Water Act (CWA)
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requires Satesto develop alist (303(d List) of waterbodies
for which existing pdlution control activities are not
sufficiert to attain apgicalde water qudity standards and to
develop Total Maximum Daly Loads (TMDLs) for
poll utants or stressors causing the impacts. A TMDL sets a
limit on the amount of a pllutant that can be dscharged into
a waterbody and dtill protect water quality. TMDLs are
compeed of three comporents, including Waste Load
Allocations (WLAs) for paint saurce discharges, Load
Allocations (LAs) for nonpdnt souces and a Margin of
Safety (MOS).

The Delaware Department of Natura Resources and
Environmertal Cortrol (DNREC) listed the Indian River,
Indian River Bay, and Rehdyoth Bay on the Stae’s 1996 and
1998 303d) Lists and promses the following Total
Maximum Dadly Load regulation for nitrogen and
phosphoraus.

B. Tota Maximum Daily Loads (TMDLs) Reguation for

Indian River, Indian Rver Bay, and Rhobadh Bay,
Delaware
Articlel. All point souces whch are currently

discharging into the Indian River, Indian River Bay, and
Rehoboth Bay and heir tributaries shall be eliminated
systematicaly.

Article2.  The nomoint source nirogen loads from
tributaries in the ugper Indan Rver shall be rediced by 85
percert (from the baseline period of 1988 through 1990).
These tributaries indude Swan Creek, Iron Branch, Pepper
Creek, Vines Creek, and Millsboro Pand. Thisshall result in
reducing nitrogen loads from these tributaries during a
norma rainfal year from 1285 Kograms per dy (2833
pounds per day) to 193 kilograms per day (425 munds per
day).

Article3.  The nonpint source phosphorousloads from
tributaries in the uger Indan Rver shal be reduced by 65
percert (from the baseline period of 1988 through 1990).
These tributaries indude Swan Creek, Iron Branch, Pepper
Creek, Vines Creek, and Millsboro Pand. Thisshall result in
reducing phosphorous loads from these tributaries during a
norma rainfal year from 38 kiograms per @y ( 84 painds
per day) to 13 kilogramsper day (29 poundsper day).

Article4.  The nonpoint source nitrogen loads from dll
remaining tributaries to the Indian River, Indian River Bay,
and Rehobah Bay shell be reduced by 0 percent (from the
basedine peiiod of 198 through 1990). This shdl result in

reducing nitrogen loads from these tibutaries duiing a
normd rainfall year from 72 kilograms per day (1614
pourds per dcay) to 439 klograns per day (968 pourds per
day).

Article5.  The nonpoint source phospharous loads from
all remaining tributaries to the Indian River, Indian River
Bay, and Rehoboth Bay stall be reduced by 40 percert (from
the base-ine peirod of 1988 though 199). Thisshal result
in reducing phosphorous loads from these tributaries during
anormd rainfall yearfrom 36 kilogramsper day ( 79 pounds
per day) to 22 klograms per day (49 pourls per day).

Article6.  The atmospheric nitrogen depasition rate shdl
be reduced by 20 percent (from the baseline pefod o 1988
through 1990). This shall result in reducing the atmospheric
nitrogen depasition rate from 765 kilograns per day (1687
pourds per day) to 612 kilograms per day (1349 poundsper

day).

Article7.  Based upon hydrodynamic and water quality
model runs and awuming implementation o reductions
identified by Articles 1 through 6§ DNREC has determined
that, with an aequate margin of sdety, water quality
standards will be met.

Article 8.  Implementation ofthis TMDL Regulation shall
be achieved through development and imgemenation of a
Pollution Cortrol Strategy. The strategy will be developed
by DNREC in concert with the Department’s ongaing Whde
Basin Managemaent Program ard the dfected public.

DivisioN oOF WATER RESOURCES
WATERSHED ASESSMENT SECTION
Statutoy Authority: 7 Delaware Code,
Chapter 60 (7 Del.C. Ch. 60)

Total Maximum Daly Load (TMDL) for Narticoke River
and Broad Ceek, Delaware
Secretary’s Omder No. 98-W-0045
Date of Issuuance:  November 6, 198

Re Propogd TMDLSs for nirogen and phosporus for the
Narticoke River and Broad Creek

Effective Dae of TMDL: Decemkber 10, 1998

. BACKGROUND
A public hearing was held on Seggembe 9, 1998, at the
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Boy's and Girl's Club of Western Sussex in Seaford, tofor submitting further comments was extended from
receive comment on a proposed Total Maximum Daily LoadSeptember 18 to October 2, 1998. Following the hearing,
(TMDL) regulation for the Nanticoke River and Broad the Department submitted a Response Document, addressing
Creek because Section 303(d) of the Clean Water Actach public comment which is part of the record and is
(CWA) as amended by the Water Quality Act of 1987incorporated into this Order along with Exhibits A through L
requires states to identify those waters within theiintroduced by the Department at the hearing. The Hearing
boundaries which are water quality limited, to prioritize Officer prepared his Report and Recommendation dated
them, and to develop TMDLs for pollutants of concern. ANovember 5, 1998, which is also expressly incorporated
water quality limited water is a waterbody in which waterherein.

quality does not meet applicable water quality standards,

and/or is not expected to meet applicable standards, evén FINDINGS AND CONCLUSIONS

after application of technology-based effluent limitations for ~ A. Findings

Publicly Owned Treatment Works and other point sources. 1. Proper notice of the proceeding was provided
The Nanticoke River and Broad Creek in Delaware havas required by law and efforts to secure public participation
been identified as water quality limited waters, included inwvent beyond the minimum requirements to include an
Delaware’s 1996 and 1998 303(d) list, and targeted foextensive public outreach program as set forth in the
development of TMDLs. The major environmental introduction to the Response Document, attached hereto.

problems in the subbasin are nutrient overenrichment and 2. The following waterbodies are the subject of
low dissolved oxygen levels caused by point sourcehis rulemaking: Lower Nanticoke River (DE-240-001),
discharges and nonpoint sources. Upper Nanticoke (DE-240-002) and Broad Creek (DE-50-

To develop a TMDL for the Nanticoke River and Broad 001). These waterbody segments are over enriched with
Creek, intensive water quality monitoring was conductechitrogen and phosphorus and polluted with biochemical
from 1991 through 1994. During this period, water qualityoxygen demanding (BOD) materials from point and
and quantity data were collected for the Nanticoke River andonpoint sources to an extent that requires significant
its major tributaries. The result of this monitoring activity reductions to achieve and maintain designated uses.
was used to develop and calibrate a hydrodynamic and water 3. Consideration of financial or economic effects
quality model of the Nanticoke River and Broad Creek. Thés not required under 303(d) of the Clean Water Act in
U.S. Environmental Protection Agency’s Water Analysissetting TMDLs. However such factors will be included in
Simulation Program modeling framework was used for thigstablishing Pollution Control Strategies.
purpose. The Nanticoke River Model was calibrated to 4. The Pollution Control Strategy will consider
water quality and hydrodynamic conditions of the year 1992 ppropriate and cost effective measures designed to improve
(baseline). water quality.

Using the calibrated model of the Nanticoke River, 5. Based on literature values and best professional
several point and nonpoint source loading scenarios wefadgment, nutrient concentrations of 3.0 mg/l nitrogen and
considered for the subbasin. The results of the analys&1 mg/l phosphorus are appropriate targets for these waters.
showed that to improve water quality conditions of theFurthermore the application of a confidence limit of 20
Nanticoke River, pollutant loads to the River should bepercent for establishing the TMDLSs is appropriate.
significantly reduced. Based on the results of these scenario 6. Nutrients in the Delaware portions of the
runs, DNREC proposed TMDLs for the Nanticoke River andNanticoke River and Broad Creek originate from Delaware
Broad Creek. The proposed TMDLs call for implementatiorsources.
of the following action plans: 7. Differentiation between nonpoint sources of

A. Implement Biological Nutrient Removal in the nutrients is not necessary to establish a TMDL which is
three large municipal wastewater treatment plants in theoncerned with the total loads entering the Nanticoke River
subbasin. These facilities include: Seaford STP, Bridgevilland Broad Creek.

STP and Laurel STP. 8. Point sources in these waters have made

B. Cap pollutant loads from the remaining sewagesignificant reductions in their discharges as a result of
treatment plants in the subbasin to their present permittechprovement of their treatment processes, however further

loads. reductions are necessary to meet the goals of the Clean
C. Develop and implement Best ManagementWater Act.
Practices for all land use activities in the entire subbasin, so 9. The Clean Water Act and its implementing

that nonpoint source nitrogen loads are reduced by 3fegulations require TMDLs for all water body segments that

percent and nonpoint source phosphorus loads are reducgo not meet water quality standards, regardless of the fact

by 50 percent (from the 1992 baseline). that some local areas or downstream segments may meet
As a result of requests during the hearing, the deadlingtandards.
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10. Based on comments received, DNREC made a Based on credible evidence in the record, the
number of adjustments to its assumptions and data used Drepartment has a reasonable basis upon which to adopt the
the model with regard to nutrient inputs from the S.CTMDL regulation as proposed at the hearing,
Johnson plant. None of those changes affected the proposedtwithstanding some evidence in the record to the contrary.
TMDL.

11. Some facilities use groundwater sources foilll. ORDER
noncontact cooling water. These cooling waters are adding In view of the above findings and conclusions, it is
loads of nitrogen and phosphorus when they are dischargéereby ordered that the proposed TMDLs as set forth in the
to the Nanticoke River and Broad Creek. Nutrient loads frommecord be adopted in final form and that the regulatory
these facilities are capped at their current levels in theromulgation process move forward as required by law.
proposed TMDL.

12. The modeling tool used to develop thelV. REASONS
proposed TMDL was developed by the U.S. EPA and has The record in this matter provides a reasonable basis to
been widely used for similar systems. This model is arsupport the Department’s proposed TMDL regulation, the
appropriate model for the Nanticoke River and Broad Creeladoption of which is necessary to remedy the existing severe

13. The nonpoint source loading assumptionsnutrient overenrichment and low dissolved oxygen problems
made for the model are appropriate and were validated whén the affected waterbodies.
field data matched predicted results.

14. Appropriate field data and assumptions wereChristophe A. G. Tulou, Secretary
used in the model. Furthermore, the assumptions used, load
reduction scenarios and proposed TMDL were peeA. INTRODUCTION and BACKGROUND
reviewed by the Interagency TMDL Workgroup. Intensive water quality monitoring performed by the

15. Wastewater treatment plants that are meetingepartment of Natural Resources and Environmental
their waste load allocations established by this proposedontrol (DNREC) and studies performed by others have

TMDL are in compliance; further upgrades of these facilities;,o\wn that the Nanticoke River and Broad Creek are highly
will not be required. For those facilities not meeting their

. . .enriched with the nutrients nitrogen and phosphorus.
waste load allocations, any equivalent technology that wil . .
. : . Although nutrients are essential elements for both plants and
result in meeting the targets will be acceptable.

16. There is a sufficient margin of safety in theanlmals, their presence In excessive amounts cause

proposed TMDL for dissolved oxygen and nutrients basedndesirable conditions. Symptoms of nutrient enrichment in
on the conservative assumptions used in developing tHbe Nanticoke River and Broad Creek have included frequent
model and establishing the proposed TMDL. phytoplankton blooms and large daily swings in dissolved
17. The DuPont Gut is a tidally influenced oxygen levels. These symptoms threaten the future of the
tributary of the Nanticoke River with known beneficial uses.Nanticoke River Subbasin - very significant natural,
Due to its tidal nature, this tributary would exist regardlesgcological, and recreational resources of the State.
of DuPont's discharge. Hence DuPont Gut is considered to A reduction in the amount of nitrogen and phosphorous
be waters of the State. reaching the Nanticoke River and Broad Creek is necessary

~18. The Pollution Control Strategy will incorporate , reyerse the undesirable effects. These nutrients enter the
extensive stakeholder input into consideration of economig, .« from point sources and nonpoint sources Point

impacts and practicability for all measures determined to be . . . :
: . Sources of nutrients are end-of-pipe discharges coming from
necessary for compliance along with reasonable an

achievable timetables municipal and industrial wastewater treatment plants and
19. The Clean Water Act does not require another industrial uses. Nonpoint sources of nutrients include

implementation schedule as part of a TMDL; however,rU”Off from agricultural and urban areas, seepage from

DNREC will proceed expeditiously in establishing the Septic tanks, and ground water discharges.

Pollution Control Strategy and to fully involve all Section 303(d) of the Federal Clean Water Act (CWA)

stakeholders. requires States to develop a list (303(d) List) of waterbodies
20. Concerns about disproportionate allocation offor which existing pollution control activities are not

the burden of compliance with this TMDL will be addressedsufficient to attain applicable water quality criteria and to

in the Pollution Control Strategy. develop Total Maximum Daily Loads (TMDLs) for
21. Failure to adopt the proposed TMDL will result ,5(ytants of concern. A TMDL sets a limit on the amount of

in EPA action to usurp state management of the process aﬁ%ollutant that can be discharged into a waterbody and still

to impose the same requirements by the federal government, .
Bp Conclusions q y 9 protect water quality. TMDLs are composed of three
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comporents, including Waste Load Allocations (WLAS) for
point source discharges, Load Allocations (L as) for norpoint
souces, and a Mrgin of Sakty (MOS).

DNREC listed the Narticoke River and Broad Creek on
the Stte's 19% and 198 303(g Lists and prgooses the
following Total Maximum Daily Load regulation for
nitrogenand phosphorous.

B. Tota Maximum Daily Loads (TMDLSs) Reguation for
the Nanticoke River and Broad Creek, Delaware

Article1l. Biologica Nutrient Remova (BNR), or
equivalert, processes shdl be emgoyed in three large
municipa wasteweter treatmert plants in the Narticoke
River and Broad Ceek Subbasin. These three facilities
indude Sesford Sewage Treatment Plant, Bridgeville
Sewage Treatment Plart, and Laurel Sewage Treatment
Plant. This sl result in reducing nitrogen load from these
three facilities from tke current permitted load of 199
kilograns per day (439 pounds per aiy) to 100 klograms per
day (221 pounds per day). Redudion of phaspharous loads
from these three fecilities will be from the current pemitted
load of 33 kilograms per day (73 pourds per day) to 25
kilograms pr day (55 poundsper day).

Article2.  For the remaining wastewater treatment plants
in the watershed, discharge of nitrogen ard phospharous
loads shall be cappedat their currert permitted loads. These
loads are 568 kilograns per dy (1252 pound per day) of
nitrogenand 10 kilogramsper day (2.2 pownds per day) of
phosphoraus.

Article3.  The nonpint source nirogen load to the
Nanticoke River and Brcad Creek shall be educed by 30
percert (from the 1992 lase-ling). This shall resut in
reduction of nitrogen loads during a normd rainfall year
from 2274 kilograms jer day (5013 painds per day) to 1723
kilograns per day (3799 pound per day).

Article4.  The nonmint source phosphorus load to the
Nanticoke River and Broad Creek shall be educed ty 50
percert (from the 1992 lase-ling). This shall resut in
reduction of phosphmusloadsduring a normal rainfall year
from 54 klograms per day (119 poumis per day) to 36
kilograms per day (79 poundsper day).

Article5.  Based upon hydvdynamic and watr qudity
modd runs and asuming implementation of reductions
identified by Articles 1 through 4, DNREC héas determined
that, with an aequate margin of safety, water qudity

standards will be mé in the Narticoke River and Broed
Creek.

Article 6.  Implementation ofthisTMDL Regulation shal
be achieved through development and imgemernation of a
Pollution Corrol Strategy. The Stategy will be developed
by DNREC in concert with the Department’songang Whde
basin management Progam and the affected public.

PuBLIC SERVICE COMMISSION

Statutey Authority: 26 Delavare Cod,
Section 20@a) (26 Del.C. 209(a)

BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF DELAWARE

IN THE MATTER OF |
A REGULATION TO |
SPECIFY THE INFORMATION |
REQUIRED |
|
|

PSC
TO BE FLLED BY A REGULATION
MANUFACTURER TO DOCKET NO. 44

ESTABLISH AN ADDITIONAL
DEALEROR TO RELOCATE AN |
EXISTING DEALERSHIP |
PURSUANT TO 6 DEL. C.§ 495(a) |

FINDINGS, OPINION AND ORDER NO. 4955

BEFORE:ROBERT J McMAHON, Chairman
JOSHUA M. TWILLEY, Vice Chairman
JOHN R. McCLELLAND, Commissiaer
ARNETTA McRAE, Conmissioner
DONALD J. PUGLISI,Commissiorr

APPEARANCES:

On behadf of the Delaware Pblic Service Commission
Staff:

ASHBY & GEDDES

By: James McC. Geddes, Esquire, Rate Counsel

. BACKGROUND

1. In 1983 the Gereral Asembly charged this
Commission with the resporsibility of resolving disputes
between a new motor vehicle menufacturer and protesing
new motor vehicle dealers when the manufacturer seeks to
establish a new dedler, or relocate an existing dealer, within,
or into, arelevant maket area where deders of the @me
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line-make exist. 6 DelC. 8 4915. Under the statutory a regulation much like the one proposed by the AAMA, with
scheme, a manufacturer intending to add or relocate some slight modifications. In the Hearing Examiner’s view,
dealership must first “notify” (in writing) the Commission the shorter form of notice in such regulation would satisfy
and all existing same-line dealerships in the market area tfie concerns about “ripeness” which has arisen in Future
its intention. 6_DelC. § 4915(a). Any existing dealership Ford Saleswhile remaining consistent with the statutory
can then, by filing a protest, call upon the Commission tdanguage that the manufacturer “notify” the Commission and
determine, in an expedited procedure, whether “good causeglevant dealers of its intention to establish an additional or
exists for permitting the additional or relocated dealership. 8elocated dealership. Rept. Of the Hearing Examiner (Aug.
Del. C. § 4915(a), (c)-(f). 12, 1996) (“HE Rpt.”).

2. In Future Ford Sales, Inc., v. Public Service 5. After considering exceptions by the Commission
Commission Del. Supr., 654 A.2d 837, 845-46 (1995), theStaff and the DATDA, the Commission declined to adopt the
Delaware Supreme Court faced a challenge that, in theegulation recommended by the Hearing Examiner. Rather,
matter before it, the manufacturer’s intent to establish a nethe Commission adopted the rules as proposed by the
dealership at a specific location had not progressed fa&€ommission Staff. PSC Order No. 4397 (Jan. 21, 1997). In
enough to have been “ripe” for a Commission determinatiorso doing, the Commission concluded the Court’s suggestion
of good cause under § 4915. In dealing with that specifiéen Future Ford Saleswas not directed at the Commission
case, the Court noted that such “ripeness” problemdefining the content of the notice to be sent to the
stemmed, in part, because of the “indefiniteness” of th€ommission and dealers. Rather, as the Commission saw it,
statutory language requiring a manufacturer to “notify” thethe suggestion was an entreaty for the Commission to craft
Commission of its “intention to establish an additional dealean informational filing to be made with it which would
or to relocate an existing dealer.” The Court suggested thatovide assurances that the manufacturer’s plans had
the Commission eliminate this “uncertainty” by adopting aadvanced to the point of evidencing a clear intention to
rule which specifies the information which must be filedproceed sufficient to allow any later protest process to
with the Commission, by the manufacturer, as part of itadequately judge the appropriateness of the proposal. The
notice of intention. 654 A.2d at 846. The Commission, inStaff rules, as the Commission saw it, provided just such
1995, initiated this rule-making docket in response to thaassurance. If, as required by Staff’'s rules, a manufacturer
suggestion. was obligated to file with the Commission not only its, but

3. The Commission gave public notice and referrechlso a letter of intent and all then-available information
the matter to a Hearing Examiner for him to summarize theelated to “good cause” for the dealership, the Commission
public comments, hold hearings, and then makeould presume that the manufacturer’s “intent” had become
recommendations about the content of any proposed rulérm enough to allow for the prompt proceedings
PSC Order No. 4052 (Sept. 26, 1995). The Americacontemplated by § 4915 if any dealer would subsequently
Automobile Manufacturers Association (“AAMA”) and the protest. Because a manufacturer, even before the filing of a
Delaware Automobile and Truck Dealers Associationprotest, would likely consider the “good cause” factors in
("DATDA") actively participated in these proceedings.1 Asmaking its business determination about franchising a new
contemplated by PSC Order No. 4052, during the course afealership, the obligation to make such filing would not be
the proceedings before the Hearing Examiner, theinduly burdensome. At the same time, the filing, as
Commission Staff proposed rules to govern the content afontemplated by Staff’s rule, would also allow existing
information to be filed with the Commission as part of thedealers to make better informed decisions about whether to
manufacture’s obligation to provide notice under § 4915(a)file a protest.

For the most part, Staff's proposed rules required the 6. The AAMA disagreed with the adopted rules and
submission of information which tracked the criteria forsought judicial review. By order, the Superior Court vacated
“good cause” enunciated in 6 DeC. § 4915(c). The the Commission’s rules, determining that the Commission
DATDA generally supported Staff's rules, but proposedhad exceeded its delegated authority by requiring a
several modifications. In contrast, the AAMA submitted amanufacturer to make a pre-protest filing containing
differing proposed regulation, encompassing a shorter forimformation beyond that encompassed by the statutory term
of notice which would notice the geographic location of the‘notify.” American Automobile Manufacturers Assoc. v.

proposed new dealership and the anticipated date of iRBublic Service CommissionDel. Super., K.C., 97A-02-

establishment.2 004HDR, Ridgeley, P.J. (March 31, 1998) (order). In its

4. After conducting an evidentiary hearing, theruling, the Court acknowledged the Supreme Court's view
Hearing Examiner filed a report, recommending that thén FutureFord Salesthat the statutory language of § 4915(a)
Commission reject Staff's proposed rules, as well as theas indefinite. To interpret the language, the Superior Court
modifications proffered by the DATDA. Instead, the looked to the practice in other jurisdictions under similarly
Hearing Examiner recommended that the Commission adoptorded statutes. After doing so, it held that the rules
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adopted by the Commission - as they required detail beyoriles which required a manufacturer to provide, as part of its
the simple notice contemplated by § 4915 - were overbroasotice under §4915(a), information beyond just the
inconsistent with the governing statute, and beyond theroposed location of the additional or relocated dealership
authority of the Commission to promulgate. As the Courtind the anticipated opening date. Instead, in those rules, the
saw it, if the General Assembly had desired “good causeCommission chose to require disclosure of detail relevant to
detail to be a part of the manufacturer’s notice, it would haveéhe “good cause” for adding or moving the dealership. As
explicitly called for the inclusion of such detail in the explained above, the Commission chose to require this filing
statutory language. of such additional information in order to have an assurance

7. Inresponse to the Superior Court’s directive, Staffthat the manufacturer’s intention was firm enough, so that if
moved that the Commission consider adopting the regulatioa protest was then filed, the Commission could make its
and form of notice which had been initially recommended bygood cause” determination based on concrete facts within
the Hearing Examiner. The AAMA supported such actionthe limited time allowed by § 4915(e).
the DATDA did not appear in response to Staff’'s motion. 13. The Superior Court has now indicated that statutory
By PSC Order NO. 4900 (Sept. 15, 1998), the Commissiotanguage “to notify” will not bear the Commission’s efforts
proposed to adopt the Hearing Examiner’'s recommendeid reduce uncertainties prior to the invocation of the protest
regulation and directed that public notice of this revisedorocedure. In the Superior Court’s view, the notice
regulation be given by publication in two newspapers and imequirement under 8 4915(a) is a simple one; one aimed at
the Delaware Register of Regulations. The notices called fahowing “intent”, not detail of “good cause.” In light of this
written comments to be submitted by November 2, 1998, anihterpretation of the statutory language, the Commission will
announced a public hearing before the Commission oadopt the proposed regulation proffered by the Hearing
November 17, 1998.3 Examiner. The simple and short notice format provided for

8. No person or entity filed comments. The AAMA in that regulation - calling for disclosure of the proposed
did not appear at the hearing; it had previously supportelbcation and the anticipated date for opening the new
adoption of the proposed regulation. The DATDA did notdealership - seems to fulfill the criteria for “notice”
appear. No other person nor entity appeared to offdédentified by the Superior Court._ Americakutomobile
comments or evidence. Staff submitted a memorandunManufacturers slip. op. at 8-9 & n. 13 (citing content of
endorsing adoption of the Hearing Examiner's“notice” required under similar Pennsylvania statute).
recommended regulation. Exh. 9. After deliberations, the 14. In addition, the Commission now adopts the
Commission, by unanimous vote, adopted the regulatiohlearing Examiner’s rationale for this adopted regulation.
attached to the original hereto as Exhibit “A”. HE Rpt. at 11 25-33. The Commission believes that the

Hearing Examiner’s analysis of the “notice” requirement
. SUMMARY OF THE EVIDENCE AND parallels the Superior Court’s interpretation of the statutory
INFORMATION language.

9. For the proceedings held prior to the Superior 15. As noted, the notice format outlined in the adopted
Court’s ruling, the Commission adopts and incorporatesegulation is short and concise. The Commission
herein the summaries of evidence set forth in PSC Order Nemphasizes the notice procedure adopted here assumes that,
4397 at 11 10-24. once the manufacturer and the proposed new dealer execute

10. Inits memorandum submitted at the November 17the notice (and identify the proposed new location and
1998 hearing, the Commission Staff now supported th@pening date, the plans concerning that proposed dealership
Hearing Examiner’s recommended regulation. According tdhave solidified to such extent that if a protest is thereafter
Staff, that regulation was both consistent with the Superiofiled, the Commission will be able to undertake its
Court’s interpretation of the scope the statutory language aradjudicatory responsibility concerning the “good cause”
the Superior Court's view of the purposes for the noticdactors against a backdrop of clear “intent” and concrete

required by 8 4915. facts. A protest proceeding, which the Commission must
attempt to resolve within ninety days, cannot become a
[ll. FINDINGS AND OPINION contest over “intentions” which are merely possibilities.

11. Given that the Commission is charged with theMoreover, the “good cause” factors listed in § 4915(c)
responsibility of adjudicating disputes arising under 6. Delrequire, in part, inquiries into the proposal’s resulting effects
C. 8 4915, the Commission has jurisdiction to exercise it®n both the existing dealers and the proposed new
general rule-making authority (26 D&. § 106) in order to dealership. The Commission cannot, within the ninety day
adopt a regulation to implement the notice and protegperiod granted to it, assay those effects unless the relevant
scheme envisioned by that section. Se&ureFord Sales facts concerning the proposed dealership are sufficiently
654 A.2d at 846. fixed. The Commission expects that the notice required by

12. In PSC Order No. 4397, this Commission adoptedhe adopted regulation will not be served on existing dealers

DELAWARE REGISTER OF REGULATIONS, VOL. 2, ISSUE 6, TUESDAY, DECEMBER 1, 1998




1012 FINAL REGULATIONS

and the Commission until the manufacturer’s “intent” isService Commission and affected new motor vehicle dealers

truly clear. of their intent to establish an additional new motor vehicle
dealership or to relocate an existing new motor vehicle
IV. ORDERING CLAUSES dealership pursuant to 6 DeC. § 4915(a) shall use the

NOW, THEREFORE, this 17th day of November, 1998,following form of notice:
the Commission Orders;

1. That the “Public Service Commission RulesNOTICE OF THE ESTABLISHMENT OF AN
Regarding The Information Which Must Be Filed With The ADDITIONAL NEW MOTOR VEHICLE DEALERSHIP
Commission By The Manufacturers As Part of Its Notice ofOR THE RELOCATION OF AN EXISTING NEW
Intent to Relocate or Add A Motor Vehicle Dealership,” asMOTOR VEHICLE DEALERSHIP
adopted by PSC Order No. 4397 (Jan. 21, 1997) are hereby
vacated. TO: [Insert name and address of new motor vehicle

2. That the findings and recommendations of thedealer selling new motor vehicles in the same line-make in
Hearing Examiner, as contained in the Report attached to thlee “relevant market area” as defined by 6 .D€l §
original hereto as Exhibit “B”, are adopted by the4902(10).]

Commission to the extent identified in this Order;

3. That the “Rule Governing Notice Provided by You are hereby notified that [insert name of
Motor Vehicle Manufacturers Pursuant to 8 4915(a) of thenanufacturer] intends to establish a [insert line-make of
Motor Vehicle Franchising Practices Act,” attached heretorehicle] dealership at [specify the street address or, if hone
as Exhibit “A”, is hereby adopted to govern proceduresxists, the geographic boundaries of the proposed new
under 6 DelC. § 4915. dealership] on or after [insert earliest date on which

4. That the Secretary shall forward a copy of thismanufacturer intends to establish the additional or relocated
Order (with exhibits) and the adopted rule to the Registrar aiealership].

Regulations for publication, pursuant to 29 D€L §
10118(e), in the Delaware Register of Regulations. The manufacturer is required to provide this notice to

5. That, pursuant to 29 DeC. § 10118(e), the rule you and to the Public Service Commission pursuant to 6 Del
adopted herein shall become effective ten (10) days afte2. 8§ 4915.
publication in the Delaware Register of Regulations.

6. That the Commission reserves the jurisdiction andsignature] signature]
authority to enter such further Orders in this matter as ma@n behalf of [insert name On behalf of [insert name
be deemed necessary or proper. of manufacturer] of proposed dealership]
BY ORDER OF THE COMMISSION:
ATTEST: EXHIBIT “B”
Secretary

BEFORE THE PUBLIC SERVICE COMMISSION
1 Bayshore Ford Truck Sales, Inc., a dealership, als©@F THE STATE OF DELAWARE
filed initial comments and appeared at the initial hearing to
endorse the views of the DATDA. Thereafter, Bayshore didN THE MATTER OF A |

not actively participate in the proceedings. REGULATION TO |
2 The Commission previously detailed the variousSPECIFY THE INFORMATION | PSC
proposals and the proceedings before the Hearing ExaminREQUIREDTO BE FILED BY A | REGULATION
in PSC Order No. 4397 at pp. 3-24 (Jan. 21, 1997) MANUFACTURER TOESTABLISH | DOCKET NO. 44

3 Seekxhs. 7 & 8 (affidavits of newspaper publication); AN ADDITIONAL DEALER OR [
2:4 Del. Reg. 679-81, 712-13 (Oct. 1, 1998) (RegisteTO RELOCATE AN EXISTING |
notices). DEALERSHIP |

PURSUANT TO 6 DEL C. § 4915(A) |
EXHIBIT “A”
REPORT OF THE HEARING EXAMINER

RULE GOVERNING NOTICE PROVIDED BY MOTOR

VEHICLE MANUFACTURERS PURSUANTTO DATED: AUGUST 12, 1996WILLIAM F. O'BRIEN

SECTION 4915 (a) OF THE MOTOR VEHICLE HEARING EXAMINER

FRANCHISING PRACTICES ACT

Motor vehicle manufacturers notifying the Public

DELAWARE REGISTER OF REGULATIONS, VOL. 2, ISSUE 6, TUESDAY, DECEMBER 1, 1998




FINAL REGULATIONS 1013

TABLE OF CONTENTS SMITH, KATZENSTEIN & FURLOW
BRETT D. FALLON, ESQUIRE

I. APPEARANCES 1
. BACKGROUND 2 . BACKGROUND
lll. POSITIONS OF PARTIES 5 1. On September 26, 1995, by Order No. 4052, the
Commission Staff 5 Public Service Commission (“Commission” or “PSC")
The Dealers 7 established this docket to consider for adoption a regulation
The Manufacturers 9 specifying the information to be filed by a motor vehicle
IV. DISCUSSION 11 manufacturer when it gives notification to the PSC of its
V. RECOMMENDATIONS 20 intent to establish an additional dealer within, or to relocate
an existing dealer into, a relevant market area where the
same line-make is already represented. Such notification is
* PLEASE NOTE THE PAGES NUMBERS REFER TO THE required pursuant to § 4915(a) of the Motor Vehicle

ORIGINAL DOCUMENT, NOT THE REGISTER. Franchising Practices Act (the “Act”),Bel.C. Ch. 49.
2. The Commission established this docket in order to
BEFORE THE PUBLIC SERVICE COMMISSION implement the suggestion of the Delaware Supreme Court in
OF THE STATE OF DELAWARE Future Ford Sales, Inc., et al. v. PSC and Ford Motor
Company Del. Supr., 654 A.2d 837, 846 (199%)(ture
IN THE MATTER OF A | Ford").4 (PSC Order No. 4052 at 1.) In accordance with
REGULATION TO | Future Ford the Commission seeks to consider “the nature
SPECIFY THE INFORMATION | PSC and type of information...relevant for filing with the
REQUIREDTO BE FILED BY A | REGULATION Commission to assure the ‘ripeness™ of a manufacturer’s
MANUFACTURER TOESTABLISH | DOCKET NO. 44 intention to establish or relocate a new motor vehicle dealer.
AN ADDITIONAL DEALER OR | (d.)
TO RELOCATE AN EXISTING | 3. Also by Order No. 4052, the Commission directed
DEALERSHIP | Staff to accept written comments from interested persons
PURSUANT TO 6 DELC. 8 4915(A) | until November 15, 1995, and to file a proposed regulation
within 90 days thereafter. The Commission designated
REPORT OF THE HEARING EXAMINER James McC. Geddes, Esquire, as Commission Counsel and

William F. O'Brien, duly appointed Hearing Examiner designated this Hearing Examiner to conduct hearings and to
in this docket by Commission Order No. 4052 datedreport to the Commission regarding the reasonableness of
September 26, 1995, pursuant to the terms oD2BC. &  the proposed regulation.

502 and 29el.C. Ch. 101, reports to the Commission as 4. In accordance with Order No. 4052, Bayshore5 and

follows: AAMA (Exh. 3)6 filed their initial comments on November
15, 1995. After receiving a 30-day extension, DATDA filed
. APPEARANCES its initial comments on December 15, 1995 (Exh. 5). On
On behalf of the Delaware Public Service CommissiorFebruary 14, 1996, Staff filed its proposed regulation (Exh.
Staff (“Staff"): 2). On February 29, 1996, AAMA (Exh. 4) and DATDA
ASHBY & GEDDES (Exh. 6) filed rebuttal comments responding to Staff's
BY: JAMES McC. GEDDES, ESQUIRE proposed regulation.

5. A duly noticed (Exh. 1) public evidentiary hearing in
On behalf of Delaware Automobile and Truck Dealersthis docket was conducted on March 14, 1996, in the

Association (“DATDA"): Commission's Dover office. Staff witness William C.
BAYARD, HANDELMAN & MURDOCK, P.A. Schaffer presented live testimony concerning Staff’s
BY: CHARLENE D. DAVIS, ESQUIRE and proposed rule. (Tr. at 7-25.) After cross-examination was
WILLIAM D. BAILEY, JR., ESQUIRE completed, counsel for AAMA, DATDA and Staff offered

oral argument (Tr. at 31-61.) At the conclusion of the
On behalf of American Automobile Manufacturers hearing, the evidentiary record consisted of six exhibits and

Association (“AAMA”): a 64-pageverbatim transcript. No member of the public
DUANE, MORRIS & HECKSCHER appeared at the March 14, 1996 hearing or otherwise
BY: WILLIAM E. MANNING, ESQUIRE participated in this proceeding.

6. DATDA and AAMA submitted post-hearing briefs
On behalf of Bayshore Ford Truck Sales, Inc.on April 4, 1996, and April 22, 1996, respectively.7 With its
(“Bayshore”): brief, AAMA submitted the affidavit of Joseph L. Heisler, a
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regional manager for Ford Motor Company, in which Mr. a) The demographics of the relevant marketing
Heisler responded to certain comments made by DATDAarea or a reference to a published source that may be
counsel during oral argument. (AAMA PHB at Exhibit A.) consulted to obtain such data.

7. DATDA moved to strike Mr. Heisler’s affidavit as b) The total distance, by a generally accepted
unauthorized, incompetent, and because the affiant had neteasurement technique, between the proposed dealer and
been subject to cross-examination. (See DATDA's April 26 existing dealers.

1996 Motion to Strike.) After considering the motion and 6) Information and documentation regarding the
the responses thereto submitted by Staff and AAMA, lincrease in actual competition that will satisfy the "public
denied the motion to strike and offered DATDA theinterest" requirement.

opportunity to cross-examine Mr. Heisler and to offer 7) Information concerning the effect on the relocating
rebuttal testimony. (See Hearing Examiner’s May 8, 199@lealer of denial of its relocation.

letter to the parties.) DATDA decided to forego additional  An existing dealer or party with an interest in the siting
discovery for economic reasons. (See DATDAs May 17jn the relevant market area may request additional

1996 letter to the Hearing Examiner.) information or data to satisfy particular needs directly from
8. | have considered the entire record of thisthe manufacturer. At this point in the data exchange the
proceeding, and based thereon, | submit for thearties may communicate and negotiate directly without
Commission's consideration this Report. Commission intervention. If the requesting dealer or party is
still not satisfied with the response to the data request, they
[ll. POSITIONS OF THE PARTICIPANTS may request that the Commission, under its authority in the

9. Commission Staff. After considering the initial existing docket for siting the dealership, request the
comments filed by Bayshore, DATDA, and AAMA, Staff information, if the Commission believes it is appropriate to
proposed the following rules: do so.

10. Staff witness Mr. Schaffer testified that Staff
PUBLIC SERVICE COMMISSION RULES REGARDING designed its proposed rules considering the requirements of
THE INFORMATION WHICH MUST BE FILED WITH 6 Del C. 8 4915(c). (Exh. 2 at 6, Tr. at 9.) Section 4915(c)
THE COMMISSION BY THE MANUFACTURER AS provides seven items the Commission must consider when
PART OF ITS NOTICE OF INTENT TO RELOCATE OR determining, pursuant to a dealer protest, whether a
ADD A VEHICLE DEALERSHIP manufacturer has established “good cause” for establishing

The following information must be supplied the Public or relocating a new motor vehicle dealer.

Service Commission of Delaware for their approval relative  11. Mr. Schaffer asserted that the Delaware Supreme
to the establishment of an additional new motor vehicl&Court would not be satisfied by a rule that simply required a
dealer or the relocating of an existing new motor vehicleotice of intent. (Tr. at 10.) He added that by requiring the
dealer within or into a relevant market area where the sammanufacturer to supply, with its notice, information relevant
brand/make is then represented. to the § 4915(c) “good cause” considerations, the

1) Information and documentation regarding theCommission possibly could avert an unnecessary

"Permanency of Investment” including but not limited to:  proceeding. (I Mr. Schaffer also noted that the burden of

a) The exact location of the proposed dealer. proof, in a “good cause” hearing, rests with the manufacturer

b) The proposed land area requirements for aland that the manufacturer is the party who holds the
usage needs. necessary information._()d

¢) Information on exclusivity of brand. 12. Mr. Schaffer responded favorably to several of

d) A certification that the information required in DATDA's proposed modifications to Staff's rules. (Tr. at
a-c above meets the Manufacturers standard minimurb4-17.) He testified that an additional rule which requires
requirements. the manufacturer to file, within 10 days of the filing of a
2) Information and documentation regarding the growttprotest, a letter of intent to establish a dealership would not
or decline in population and new car registrations in theonflict with Staff's position. (ldat 15.) He also testified

relevant market area. that, as long as there were some protection for confidential
3) Information and documentation regarding the effectnformation, he would not object to adding the word “All”
on the consuming public in the relevant market area. before each of his proposed rules which begin with

4) Information and documentation regarding whether itInformation and documentation regarding...”_.(lat 16.)
will be injurious or beneficial to the public welfare for the Finally, Mr. Schaffer asserted that he would not object to an
proposed dealer to be established. additional rule which would require Staff to examine the
5) Information and documentation regarding themanufacturer’s filed notice to ensure that it complied with
competition and convenient customer care requirementhie minimum notice requirements. (kt 17.)
including but not limited to: 13. The Dealers. DATDAs proposed rules are

DELAWARE REGISTER OF REGULATIONS, VOL. 2, ISSUE 6, TUESDAY, DECEMBER 1, 1998




FINAL REGULATIONS 1015

attached hereto as Attachment A. Included in the The manufacturer is required to give this notice
Attachment is a redlined version of DATDAS rules to pursuantto el.C.§ 4915.
demonstrate the changes DATDA proposed to Staff's rules.

14. DATDA asserted that its proposed regulation will(Exh. 4 at Exhibit A.)
satisfy the ripeness concerns raised by the Delaware 18. Atthe hearing, AAMA indicated that an acceptable
Supreme Court inFuture Ford (DATDA PHB at 2.) modification to its proposed rule would be to require
DATDA offered that its rules will permit dealers to make ansignatures which evidence acceptance by the manufacturer
informed decision regarding the filing of a protest, thusand the proposed additional or relocated dealer. (Tr. at 28.)
conserving the resources of the Commission, the 19. AAMA asserted that its proposed regulation more
manufacturers, and the dealers. . (&t 2-3.) DATDA than adequately satisfies the Supreme Court's concern
emphasized that its proposed rules will “insure that theegarding ripeness. (AAMA PHB at 2.) According to
dealers will not be required to expend their limited resourceAAMA, ripeness would not have been an issueFiriure
in challenges to plans of the manufacturers which are mereljord had there been an executed letter of intent covering
tentative or conditional.” (Idat 3.) Ford’s proposed new dealership. .(lciting Future Fordat

15. DATDA argued that its proposed rules are in accor@®46.) AAMA argued that its proposed notice requirement
with the purpose of the Act, which, according to DATDA, is goes beyond that found to be lacking-iature Fordbecause
to prevent the abusive practices of manufacturers which exi#s notice would inform dealers of the exact location of the
because of the gross disparity in bargaining power.afl8, proposed new dealership, provide the date upon which the
citing Future Fordat 842.) Along these lines, Counsel for new dealership is to be established, and direct the dealers’
DATDA argued that its proposed rules will help the dealersattention to the Motor Vehicle Franchise Act. . @d 3.)
to avoid “a fight with their suppliers that they may not want ~ 20. The AAMA asserted that DATDA'S suggestion that
to be in.” (Tr. at 48.) DATDA asserted that as the dealersdealers who file a protest face the risk of retaliation from the
suppliers of parts and vehicles, the manufacturers are “thmanufacturer is unfounded and without support in the
last people you want to get into battle with that you don'trecord. (Id at 4.) The AAMA noted that since the initiation
have to be.” (Tr. at 49.) of the Sheehy Ford protest in PSC Docket No. 93-66MV,

16. Bayshore asserted that the “manufacturer shouldshich Sheehy Ford continues to litigate via theure Ford
provide as many specifics as possible so that the criteria afppeals, Ford Motor Company has awarded two new
the statute can be easily applied.” (November 14, 1995 lettéranchises to the controlling owners of Sheehy Ford.gid
from G. C. Turnauer to Commission.) Bayshore proposed &, and at “Exhibit A", Affidavit of Joseph Heisler, p. 2.)
detailed checklist of information relating to forecastedTherefore, according to the AAMA, Ford has not punished
annual sales, physical plant, human investment, and mark8heehy Ford for protesting Ford’s plans to establish a new
plan. (Id) Bayshore also suggested that the manufacturetealership. (Idat 5.)
submit a letter of intent to establish the proposed dealer. 21. The AAMA discounted DATDASs argument that
(Id.) At the evidentiary hearing, counsel for Bayshoreabsent broad disclosure at the notice stage, the dealers lack
indicated that Bayshore supports DATDA's position. (Tr. atthe information necessary to decide whether or not to protest

31) the proposed dealership. {ldAccording to the AAMA, the
17. The Manufacturers. The AAMA proposed a ruledealer has as much information as the manufacturer
which requires the following notice: regarding the performance of its own dealership and,

moreover, there is a constant flow of information between
NOTICE OF THE ESTABLISHMENT OF AN the dealers and the manufacturers regarding demographic
ADDITIONAL NEW MOTOR VEHICLE DEALER OR and other market information. ()d
THE RELOCATION OF AN EXISTING NEW MOTOR 22. The AAMA argued that DATDA's proposed
VEHICLE DEALER modifications to Staff’s rules inject “even more uncertainty
and unfairness into the notice requirement.” . (& 8.)

TO: [Insert name and address of new motor vehicleAccording to AAMA, DATDAs requirement that the
dealer selling new motor vehicles in the same line-make imanufacturer produce all information upon which it intends
the relevant market area.] to rely to prove “good cause” requires the manufacturer to

compile its case in a vacuum, before the dealer specifies the
You are hereby notified that [insert name of manufacturerhature of its objection. _(1i AAMA asserted that, in a
intends to establish a [insert line-make of vehicle] dealershiproceeding to determine “good cause”, the dealer has an
at [specify the street address, or if none exists, thebligation to come forward with evidence to rebut the
geographic boundaries of the proposed new dealership] on oranufacturer’s assertion of “good cause”.8. @d9.) Thus,
after [insert earliest date on which manufacturer intends tthe manufacturer’s case depends in part on the nature of the
establish the additional or relocated dealership]. dealer’s protest. (13l
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23. Finally, AAMA noted that New Jersey, manufacturer to provide a letter of intent and to specify the
Pennsylvania, and Virginia, who each have motor vehicleexact location of the proposed dealership addresses the
franchise acts with notice requirements similar to thaSupreme Court’s ripeness concerns Huture Ford
imposed by § 4915(a), do not require the detailed notic&herefore, | concur with AAMA that its proposed rule
proposed by Staff and DATDA._ () According to AAMA,  satisfies the expressed concerns of the Supreme Court when
a Pennsylvania court affirmatively determined that a simplé recommended this rulemaking proceeding.
notice of intention to establish another dealership in the 29. However, Staff argues that once the Commission
relevant market area satisfies Pennsylvania’s noticendertakes to adopt a rule, it may address any concern it sees

requirement.9 fit (Tr. at 50). In Staff's view, a legitimate goal of this
rulemaking is to attempt to balance the competing interests
IV. DISCUSSION of the manufacturers and dealers by requiring the expanded

24. By considering this rulemaking, the Commission isnotice filing. (Tr. at 51.) Staff agreed with DATDA that the
following the recommendation of the Delaware Supremexpanded notice will permit a dealer to assess its chances of
Court in a dealer protest case which originated before therevailing before the Commission without having to file a
Commission in PSC Docket No. 93-66MWuture Fordat  protest and thus risk retribution from its supplier. (Tr. at 52.)
846. InFuture Ford the appellant dealers argued that its 30. The record, though, does not support conclusions
protest was not ‘“ripe” for resolution because theregarding whether or not manufacturers actually retaliate
manufacturer failed to provide evidence of its intention,against protesting dealers or whether or not the dealers’ fear
based on firmly developed plans, to establish a newof retaliation is reasonable. The retaliation issue was not
dealership at a specific location. .(lat 845.) The Court broached until closing arguments and the only record
noted that much of the ripeness dispute stemmed from thevidence consists of an affidavit from one manufacturer
indefiniteness of the statutory language that requires notioghich was admitted after the hearing. (AAMA PHB at
and suggested that the Commission consider a rulemaking tBxhibit A", Affidavit of Joseph Heisler.) However, the
eliminate the uncertainty. (It 846.) Commission, in my view, need not resolve the retaliation

25. As seen in the above summary of positions, théssue because of several overriding considerations.
dispute in this docket can be reduced to the following: Staff 31. In order to adopt Staff’s proposed rule, the
and the dealers believe the approved rules should requi@mmission must find that it is not inconsistent with the
manufacturers to provide, with their initial notice, all enabling statute (8 4915) and that it does not extend the
information they would be required to produce in the event éimits of the statute.12 Section 4915(a) provides: “the
protest was filed and a “good cause” hearing was conductethanufacturer shall in writing first notify the Public Service
The manufacturers believe such broad disclosure at th@ommission and each new motor vehicle dealer in such line-
notice stage extends beyond the Supreme Court's concernske in the relevant market area of the intention to establish
in Future Fordand beyond the statutory intent behind the 8an additional dealer or to relocate an existing dealer within
4915(a) notice requirement.10 or into that market area.” Staff’'s and the dealers’ proposed

26. Because this docket arose specifically and solely taules expand the meaning of the word “notify” in this section
address the “ripeness” concerns expressed by the Supremeeunrecognizable proportions. As argued by AAMA, if the
Court in Future Ford (See PSC Order No. 4052), it is General Assembly had intended manufacturers to
appropriate to consult the text of the opinion for guidancesupplement their notice with additional information, then it
regarding the extent of notice necessary to establish whethewould have included such a requirement in § 4915, as it did
a manufacturer’s proposal is “ripe” for resolution. The Courtin other notice provisions in the Act.13 (Exh. 4 at 7-8.)
found that Ford’s proposal was ripe because its “plans had 32. In fact, the General Assembly recently amended the
advanced to the point of evidencing a clear intention td\ct to address the primary issue in this docket; i.e., the flow
proceed sufficient to activate the administrative processf information from manufacturers to dealers when a
designed to test the appropriateness of the proposal under tim@nufacturer seeks to establish or relocate a dealership.
factors set forth in § 4915(c).”1Euture Fordat 846. Prior to the enactment of 70 Del. Laws, c. 497,14 on July 12,

27. The Court then identified two deficiencies in the1996, 8§ 4913(b)(2) of the Act simply prohibited
record concerning the “finality” of Ford’s proposal..jldhe  manufacturers from refusing to disclose to a dealer its
first was the fact that Ford's letter of intent had yet to bémanner and mode of distribution” of that dealer’s line-make
placed into the case record. .jldSecond, the exact location within Delaware.
of the new dealership was uncertain because no direct 33. Section 2 of 70 Del. Laws, c. 497, revised the §
evidence had been presented affirming the availability of thd913(b)(2) disclosure requirement to include: any matters
facility which Ford planned to use. The Court directed theelating to the manner and mode of distributiomzluding,
Commission, on remand, to clarify these uncertainties). (Id without limitation, matters related to the establishment or

28. Thus, it appears that a rule which requires theelocation of dealers under § 491®mut with appropriate
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exclusion of financial information not essential to a completet7.) This analogy is not helpful for several reasons.
understanding of the manufacturer's manner and mode of 39. First, the Commission’s regulatory authority over
distribution.) (Emphasis added.) utilities under Title 26 is far more expansive then its
This amendment enables a dealer to obtain from thauthority over motor vehicle manufacturers and dealers
manufacturer, before any protest is filed with theunder § 4915 of the Act. For example, with respect to
Commission, information regarding the manufacturer’srulemaking, 26Del.C. § 209 provides the Commission with
plans for an additional or relocated dealership. the authority to: Fix just and reasonable standards,
34. Thus, the General Assembly has spoken regardingcdassifications, regulations, practices, measurements or
manufacturer’s disclosure requirements when it intends teervices to be furnished, imposed, observed and followed
add or relocate a dealership. Interestingly, the Generdhereafter by anyublic utility. (Emphasis added.) On the
Assembly chose not to amend the notice requirement of @ther hand, to promulgate rules in the motor vehicle arena,
4915(a). Rather, it chose to modify § 4913, a code sectiothe Commission must rely on its general rulemaking
which the Commission has not been charged witrauthority under 2e8Del.C. § 106. Future Ford at 846.15

administering. Section 106 authorizes the Commission to: ...make all
35. Further, the implementation of Staff’s proposed ruleneedful rules for its government and other proceedings not
would create various practical problems. | concur withinconsistent with this title.

AAMA that Staff’s rule injects more uncertainty into the This weaker language is sandwiched between the
notice requirement than that which presently exists. (Exh. €ommission’s authority to have an office and furniture and
at 1, 4-5.) For instance, Staff's proposed Rules 3 and s authority to hold meetings. It certainly does not carry the
require, respectively, “information and documentationsame weight of regulatory authority as is present in § 209
regarding the effect on the consuming public in the relevardabove.
market area,” and “information and documentation 40. Second, the Commission initiates a utility rate case
regarding whether it will be injurious or beneficial to the proceeding upon the filing of the application and the utility,
public welfare...” (Exh. 2 at Attachment.) These rules laclat the outset, bears the burden of proving the reasonableness
precision and do not give adequate notice to thefits proposed rate. ZBel.C.§ 307. However, in the motor
manufacturers of what information is required. vehicle setting, it is the protest, not the notice, which causes
36..As noted above, Staff acquired this language from ghe Commission to initiate a proceeding and no burden
4915(c), which provides seven factors for the Commission tattaches unless and until such protest is filedebC. §
consider when determining whether “good cause” exists foA915(a). $eeAAMA PHB at 9.) Third, the Commission’s
an additional or relocated dealership. Perhaps the Genenalinimum filing requirements are more precise than the
Assembly selected this general language in order to leave thoposed notice rules, and a utility can ascertain, with little
Commission with substantial discretion when consideringr no uncertainty, what information is required.
the public interest factors. However, the language of § 41. No participant objected to the individual elements
4915(c), which may be appropriate to identify public interesbf AAMASs proposed notice requirement; i.e., 1) the
considerations in a “good cause” determination, does nanhanufacturer’s indication of its intent to establish or relocate
translate well into a notice requirement which demands dealer; 2) the exact location of the proposed dealership; 3)
precision. the earliest date on which the establishment or relocation
37. Staff apparently anticipated that the application ofwill take place; 4) a reference to § 4915 of the Act; and, as
its rule would lead to disputes. Staff included a mechanisrmodified, 5) signatures from representatives of the
by which a dealer, who is dissatisfied with the data providednanufacturer and the proposed dealer. (Tr. at 60.)
by the manufacturer, may petition the Commission to  42. As discussed above, these elements satisfy the
compel production of the data.S€eStaff's proposed rule, Supreme Court's expressed concerns Fature Ford
supra at last paragraph.) First, it is questionable whether thEurther, | do not believe that AAMA's proposed rule extends
Commission (or Staff) has authority to intercede in a disputdeyond the General Assembly’s intent when it directed
before a protest has been filed, a docket has been openedanufacturers to “notify” the Commission and affected
and the parties are properly before the Commission. Secondealers of its intention to add or relocate a dealership.
determinations regarding what evidence must be produced in 43. However, since AAMAs proposed rule fails to
these cases are best left to the discretion of the hearimgcognize that the manufacturer must provide the notice to
examiner in the course of discovery. the Commission, as well as to the affected dealers, |
38. DATDA argues that the Commission should requirerecommend minor additions to clarify that point.Se¢
a manufacturer to file substantial additional information withAttachment B.) | also fashioned AAMA's proposed notice
its notice under the same authority and for the same reasoimgo the form of a Commission rule. Finally, | noted, in the
that it requires utilities to meet extensive minimum filing proposed form of notice, that the term “relevant market area”
requirements with their applications for rate changes. (Tr. ds used as it is defined inBel.C.4902(10).
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44. With these minor modifications, | find AAMA's relocate an existing new motor vehicle dealer within or into a
proposed rule to be reasonable and in the public interest. Thelevant market area where the same line-make is then
form of notice which | recommend is attached as Attachmermepresented.

B. 1) All information and documentation on which the

45. In an ancillary matter, the Superior Court recentlymanufacturer intends to rely in the event of a hearing
suggested the need for a rule providing for sunset afegarding the “permanency of investment” including but not
Commission approvals of additional or relocatedlimited to:

dealershipsFuture Ford Sales, Inc., et al. v. PSC and Ford a) The exact location of the proposed dealership.
Motor Company Del. Super., C.A. No. 95A-10-016-FSS, b) The proposed land area requirements for all and
Silverman, J., at 14, (April 30, 1996). The Court found thafor each usage need(s) of the proposed dealership.

“giving Ford open-ended permission to proceed or not to ¢) Information on exclusivity or nonexclusivity of
proceed is problematic, theoretically.” (ld However, the line-make at the proposed dealership.

Superior Court issued its decision after the record was closed d) A certification that the information required in
in this case and thus a sunset rule was not addressed. a-c above meets the manufacturer's standard minimum

46. Therefore, | do not recommend any time limit berequirements for new dealerships.

placed in the notice rules. However, | suggest that the 2) All information and documentation on which the
Commission, when approving the addition or relocation of ananufacturer intends to rely in the event of a hearing
dealership, should consider adopting the practice ofegarding the growth or decline in population and new car
including a sunset provision in its order, such that itgegistrations in the relevant market area.

approval expires one year after its decision. The one-year 3) All information and documentation on which the
time period, which was recommended by the Superior Courtmanufacturer intends to rely in the event of a hearing
should commence on the date of the Commission order or e¢garding the effect on the consuming public in the relevant

the conclusion of all appeals, whichever is later.) (Id market area.
VI. RECOMMENDATIONS 4) All information and documentation on which the
In summary, for the reasons stated above, | recommendanufacturer intends to rely in the event of a hearing
the following: regarding whether it will be injurious or beneficial to the
A. That the Commission find the regulation proposedpublic welfare for the proposed dealership to be established.
by Staff to be unreasonable; 5) All information and documentation on which the
B. That the Commission find the regulation attachedmanufacturer intends to rely in the event of a hearing
hereto as Attachment B to be reasonable; and regarding competition and convenient customer care,
C. That the Commission adopt the regulation attachethcluding but not limited to:
hereto as Attachment B. a) The demographics of the relevant marketing
area or a reference to a published source that may be
Respectfully submitted, consulted to obtain such data.
b) The total distance, by a generally accepted
William F. O'Brien measurement technique, between the proposed dealer and
Hearing Examiner existing dealers.
6) All information and documentation on which the
Dated: August 12, 1996 manufacturer intends to rely in the event of a hearing

regarding the increase in actual competition that will be in
Attachment A - DATDA's Proposed Rules with redlined the “public interest.”
version. 7) All information on which the manufacturer intends
to rely in the event of a hearing concerning the effect on the
PUBLIC SERVICE COMMISSION RULES REGARDING relocating dealer of denial of its relocation.

THE INFORMATION WHICH MUST BE FILED WITH B. Within ten (10) days following the filing of a protest
THE COMMISSION BY THE MANUFACTURER AS pursuant to 6 _DelC. 8 4519(a), the manufacturer must
PART OF ITS NOTICE OF INTENT TO RELOCATE OR submit a letter of intent signed by the manufacturer and

ADD A MOTOR VEHICLE DEALERSHIP proposed dealer.

I. INFORMATION REQUIRED Il. PROCEDURES
A. The following information must be supplied to the A. The Commission Staff shall review all filings to
Public  Service Commission of Delaware (theinsure compliance with the minimum filing requirements
“Commission”) with the manufacturer’s notice of intention and shall notify the manufacturer within ten (10) days after
to establish an additional new motor vehicle dealer or tahe date of filing of any defects in compliance. After
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notification of non-compliance, the manufacturer shall have d) A certification that the information required in
twenty (20) days to correct the defects. The time period foa-c above meets the Manufacturers standard minimim
filing the protest under 29 DeC. § 4915(a) shall begin to requirements for new dealerships
run from the date of the filing of the notice of intent in full 2) All itnformation and documentation on which the
compliance with the filing requirements. manufacturer intends to rely in the event of a hearing
B. An existing dealer or party with an interest in theregarding the growth or decline in population and new car
siting of the proposed dealership in the relevant market argagistrations in the relevant market area.
may request additional information and documentation 3) All itnformation and documentation on which the
directly from the manufacturer and the parties maymanufacturer intends to rely in the event of a hearing
communicate and negotiate directly without Commissiorregarding the effect on the consuming public in the relevant
intervention. If the existing dealer or party with an interesimarket area.
in the relevant market area of a proposed dealership is still 4) All itnformation and documentation on which the
not satisfied with the response to its request, it may requestanufacturer intends to rely in the event of a hearing
that the Commission, pursuant to its authority in the docketegarding whether it will be injurious or beneficial to the
for siting the proposed dealership, require the submission g@fublic welfare for the proposed dealerstifbe established.
the data and/or information, if the Commission concludes it  5) All itnformation and documentation on which the
is appropriate and relevant to the ripeness of thenanufacturer intends to rely in the event of a hearing
manufacturer’s intent. regarding-thecompetition and convenient customer care,
C. The Commission or Hearing Examiner may, in itsregquirementsncluding but not limited to:
discretion, permit the manufacturer to submit evidence at the a) The demographics of the relevant marketing
hearing that was not submitted with the notice of intent; area or a reference to a published source that may be
1) if submission of the information and/or consulted to obtain such data.

documentation is not required by this rule; b) The total distance, by a generally accepted
2) if there is good cause shown; measurement technique, between the proposed dealer and
3) if the submission of the information will not existing dealers.

cause unfair prejudice; or 6) All itnformation and documentation on which the

4) if the consideration of the information is in the manufacturer intends to rely in the event of a hearing
interest of justice and the efficient administration of theregarding the increase in actual competition that-will-satisfy
hearing. be inthe “public interest.reguirement.

7) All itnformation_on which the manufacturer intends
PUBLIC SERVICE COMMISSION RULES REGARDING to rely in the event of a hearimgpncerning the effect on the
THE INFORMATION WHICH MUST BE FILED WITH relocating dealer of denial of its relocation.

THE COMMISSION BY THE MANUFACTURER AS B. Within ten (10) days following the filing of a
PART OF ITS NOTICE OF INTENT TO RELOCATE OR protest pursuant to 6 Del. C. 8 4519(a), the manufacturer
ADD A MOTOR VEHICLE DEALERSHIP must submit a letter of intent signed by the manufacturer and

proposed dealer.
I. INFORMATION REQUIRED
A. The following information must be supplied tioe . PROCEDURES
Public  Service Commission of Delaware__ (the A. The Commission Staff shall review all filings to
“Commission”) fer—their—approval—relativewith the insure compliance with the minimum filing requirements
manufacturer’s notice of intentido theestablishment-odin ~ and shall notify the manufacturer within ten (10) days after
additional new motor vehicle dealer er-the—+reloeatindgoof the date of filing of any defects in compliance. After
relocatean existing new motor vehicle dealer within or into anotification of non-compliance, the manufacturer shall have
relevant market area where the same-biaredake is then twenty (20) days to correct the defects. The time period for
represented. filing the protest under 29 Del. C. § 4915(a) shall begin to
1) All itnformation and documentation on which therun from the date of the filing of the notice of intent in full
manufacturer intends to rely in the event of a hearingompliance with the filing requirements.
regarding the “Brmanency of finvestment” including but B. An existing dealer or party with an interest in the
not limited to: siting of the proposed dealershipthe relevant market area
a) The exact location of the proposed dealership may request additional information and documentaten
b) The proposed land area requirements for all andata—te—-satisfy—partictlar—needslirectly from the
for eachusage-needseed(s) of the proposed dealership manufacturer_and—Atthispeint-inthe-data—exchangee

¢) Information on exclusivity or nonexclusivitf ~ parties may communicate and negotiate directly without
brandline-make at the proposed dealership Commission intervention. If the+equestipgisting dealer
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or party with an interest in the rlevant market area of a
proposed dealership is still not satisfied with the resporse to
its the-data request, they it may request that the Commission,
whder pursuant to its authority in the existing docket for

siting the proposed dealership, reguest requre the
submission of the dta ard/or informaion, if the

Commisson believes concludesit is appropriate to-de-se and
relevant to the ripeness of the manufacturer’s intent
C. The Commisdon or Hearing Examiner may, in its
discretion, permit the manufacturer to submit evidence & the
hearing that was nat submitted with the ndice of intert;
1) if submission of the informaion and/or
documentation is nat requred by thisrule;
2) if thereis good cause shown;
3) if the submission of the information will not
cause wnfair prejudice;or
4) if the consideration of the information is in the
interest of justice and the efficient administration of the
hearing.

Attachment B - Hearing Examiner’s recommended rule.

RULE GOVERNING NOTICE PROVIDEIBY
MOTOR VEHICLE MANU FACTURERS PURSUANT
TO SECTION 4915(a) OFTHE MOTOR VEHICLE
FRANCHISING PRACTICES ACT

Motor vehicle manufadurers notifying the Pulbic
Service Commisdon and dfectednewmotor vehicle dedlers
of their intert to establish an additional new mobr vehicle
dealership or to relocate an existing new mobr vehicle
dealership pursuant to 6 Del.C. § 4915() shall use the
following form d notice:

NOTICE OF THE ESTABLISHMENT
OF AN ADDITIONAL NEW MOTOR VEHICLE
DEALERSHIP OR THE RELOCATION OF AN
EXISTING NEW MOTOR VEHICLE DEALERSHIP
TO: [Inset name and address & new mdor vehicle
dealer selling new motor vehicles in the same line-make in
the “relevant market area” as defined by 6 Del.C. 490410).]

You are hereby notified that [inset name of
manufacturer] intends to establish a [insert line-make of
vehicle] dealershp at [specify the steet address or if none
exists, the geogaplic boundxries of the propced new
dedlership] on or afer [insert eariest date on which
manufacturer intends to establish the addtional or relocated
dealership].

The manufacturer is required to povide this notice to
you and to the Pubic Service Commidgon pumsuant to 6
Del.C. §4915.

[signaure]
On behalf of [insert nanme
of manufacturer]

[signature

On behdlf of [i nsert name
of propogd dealership]

EXHIBIT “A”

RULE GOVERNING NOTICE PROVICED BY MOTOR
VEHICLE MANUFACTURERS PURSUANTTO
SECTION 4915 (a) OF THE MOTOR
VEHICLEFRANCHISING PRACTICES AT

Motor vehicle manufacturers notifying the Public
Senice Conmission and affected new motor vehicle dealers
of ther intent to establish an additiond new motor vehicle
dealership or to relocate an existing new motor vehicle
dedlership pursuant to 6 Del. C. 8 495(a) sl use he
following form of ndice:

NOTICE OF THE ESTABLISHMENT OF AN
ADDITIONAL NEW MOTOR VEHICLE DEALERSHIP
ORTHE RELOCATION OF AN EXISTING NEW
MOTOR VEHICLE DEALERSHIP

TO: [Insert name and address d new moto vehcle
deder =lling new motor vehicles inthe sme line-make in
the “relevant market area” as defined by 6 Del. C. §
490210)]

You ae herby ndified that (inset name of
manufacturer) intends b edallish a (inset linemake of
vehicle) dealership at(specify the street addressor, if none
exists, the geographic boundares of the proposed new
dedlership) on or after (insert earliest dae on whech
manufacturer intends to establish the additiona or relocated
dealership).

The manufacturer is required to provide his noice to
you and to the Publc Service Commision pursuant to 6 Del.
C. §4915.

Signaure
On behalf of (insert name
of manufacturer)

(Signeture)

On behdlf of (insert name
of propo®d dealership)

DEPARTMENT OF STATE

OFFICE OF THE STATE BANKING COMMISSON
Statutoy Authority: 5 Delaware Code,

Chapter 7 (5 Del.C. Ch. 7)
ORDERADOPTING REVISED REGULATIONS
5.121.0002, 5.701/774.0001, 5.8330004 AND 5.844.0009

IT IS HEREBY ORDERED, this 6th day of Novemter,
1998 that revised reguations 5.1210002, 5701/774.0001,
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5.833.0004 ard 5.844.0009 ae adopted &s regulations of the
State Bark Commissioner. Copes of revised reulations
5.121.0002, 5701/774.0001, 58330004 ad 5.844.0009 are
attached lereto ard incorporated herein by reference.
Revised regllations 51210002, 5.701/774.0001,
5.833.0004 and 5.844.0009 supersede previous regulations
5.121.0002, 57017740001, 58330004 and 5.814.0009,
respectively. The effective date of revised regulations
5.121.0002, 5.701/774.0001, 5.833.0004 and 5844.0009 is
December 11, 1998. Revised regulations 5.121.0002, 5.701/
774.0001, 5.833.0004and 5844.0000 areissued by the Stte
Bank Commissioner in accordance with Title 5 of the
Delaware Code.

Revised regilations 5.12100®@, 5.701/774.0001,
5.833.0004 ard 5.844.0009 are adopted pursuant to the
requirements of Chapters 11 ard 101 of Title 29 of the
Delaware Code as follows:

1. Notice of the propased amendments and the text of
amended regulations  5.121.0002,  5.701/774.0001,
5.833.0004 and 5844.0009 were published in the October 1,
1998 isale of the Ddaware Regster of Regulations. The
Notice aso was published in the News Jourral and the
Delaware State News on October 9, 1998, and méled on or
before that date to all persons who had made timely written
requeststo the Office of the Stde Bank Conmissioner for
advance notice of its regulation-making proceedngs. The
Notice included, among other things, a summary of the
proposed amended regulations, invited interested persons to
submit written comments to the Office of the State Bank
Commissioner a or before November § 199, and stated
that the proposed anmended regulations were available for
inspection at the Office of the State Bank Commisgoner,
that copies were available upn request, and that a pulic
hearing woud be hdd on November 5, 1998at 10.00 am. in
Room 112 of the Tatndl Building, William Penn Sreet,
Dover, Ddaware 1901.

2. No comments were
November 51998.

3. A public hearing was held on November 5, 1998 at
10:00 am. regrding the prgosed ameded regulations
5.121.0002, 57017740001, 5.8330004 and 5.814.0009.
The State Bark Commissiona, the Deputy Bank
Commissianer for Supervisory Affairs and the Court
Reporter attendedthe tearing. No other person atended the
hearing. The State Bark Commesioner and the Deputy
Bank Commisdoner for Supevisory Affairs summarized the
proposel amended regulations for the record. No adther
comments were made or received at the hearing on the
proposed amended reguations.

4. After review and cansideration, the State Bank
Commissioner decided to adopt revised regulations
5.121.0002, 5.701/774.0001, 5.833.0004 and 5.844.0009 as
proposed.

received on or bfore

Timothy R. McTaggart
Stae Bank Canmissioner

[Document Control No: 20-1598/11/01]

RegulationNo.: 5.121.0002
[Eff ective Date: December 11, 1998]

PROCEDUHES GOVERNING THE CREATION AND
EXISTENCE OF AN INTERIM BANK

This regulation establishes procedures goveming the
creation and existence ofan Interim Bank, which shall have
no authority to conduct a banking business until merged with
an Insued Bank.

1. Definitions

(a) “Articlesof Association” means the articles of
asciation described in Section 723 of Title 5 of the
Delaware Cock.

(b) “Articles of Orgarization” mears the articles
of organization describedin Section 728 of Title 5 of he
Delaware Cock.

(c) “Bank” means a Delaware State Bank Out-of-
State State Bank, Delaware National Bank or Out-of-State
National Bank.

(d) “Bank Holding Compny” has the meaning
specified in the Bank Holding Compary Act of 1956, as
amerted (12 U.S.C. 8 1841 et seq).

(e) “Certificate Authaizing the Transaction of
Business' mears the cettificate described in Section 733 of
Title 5 of the Delaware Code.

(f) “Delaware Bank” means aDelaware National
Bank or aDelaware State Bank.

(g) “Delaware National Bank” mears a national
banking assdiation created urderthe Netiond Bank Act (12
U.SC. § 21 ¢seq.) that is located in this Stte.

(h) “Delaware Sate Bank” means a bank (as
defined in § 101 of Title 5 of the Delaware Codée) charttered
under the lawsof this Stae.

(i) “InsuredBank’ meansa bank that isan insured
depository institution, as defined in the Federal Deposit
Insurance Act at 12 U.S.C. § 1813(c).

() “Interim Bank” mears a bank established
exclusively for the tempoery purposes seforth in this
regulation.

(k) “Interim Bank Agreemeit” means an
ageement that expresdy provides, among other things, for
the creation of an Interim Bank and its merger with an
Insured Delaware Bark.

() “Located in this State” means, with respect to a
state-chartered bank, a bank created under the laws of this
State and with respect to a nationd banking asciation, a
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bank whose organization certificate identifies an address in. Who May Incorporate

this State as the place at which its discount and deposit An Interim Bank may be incorporated, in accordance

operations are to be carried out. with Section 722 of Title 5 of the Delaware Code, by three or
(m) “Notice of Intent” means a notice of the more individual persons, at least two of whom must be

intention of the incorporators to form an Interim Bank, ascitizens and residents of Delaware.

provided in Section 5 of this regulation. 5. Application Procedures
(n) “Out-of-State Bank” means an Out-of-State An application to form an Interim Bank shall be
State Bank or an Out-of-State National Bank. submitted as follows, except as otherwise provided in

(0) “Out-of-State Bank Holding Company” has the connection with a contemporaneous application in
meaning specified in the Bank Holding Company Act ofaccordance with another regulation (e.g., Regulation
1956, as amended (12 U.S.C. § 1841 et seq.). 5.844.0009, “Application by an Out-of-State Bank Holding

(p) “Out-of-State National Bank” means a national Company to Acquire a Delaware Bank or Bank Holding
bank association created under the National Bank Act (1€ompany”):

U.S.C. § 21 et seq.) that is not located in this State. (&) The Notice of Intent shall be filed in duplicate in
(g) “Out-of-State State Bank” means a State bankthe Office of the Commissioner and shall state:
as defined in the Federal Deposit Insurance Act, as amended, (i) the purpose for forming an Interim Bank;
at 12 U.S.C. § 1813(a), that is not chartered under the laws of (ii) the proposed name of the Interim Bank;
this State. (iii) the name and address of the incorporators; and
(r) “Public Notice” means a public notice, as (iv) the amount of the capital stock of the Interim
provided in Section 5 of this regulation. Bank.
(b) The Notice of Intent shall attach as exhibits:
2. Scope (i) the Interim Bank Agreement;
An Interim Bank may only be formed to facilitate: (ii) a copy of the proposed Articles of Association
(&) The establishment of a Bank Holding Company byof the Interim Bank;
an Insured Delaware Bank’s stockholders. The proposed (i) a copy either of the certificate of public

Bank Holding Company, once incorporated, applies in theonvenience and advantage or the legislative and/or
manner set forth at Section 5 of this regulation for an Interintorporate instruments of banking authority for the Insured
Bank charter for a subsidiary to be newly formed. AnBank which is to be merged with the Interim Bank pursuant
agreement is executed between the proposed Bank Holding the Interim Bank Agreement.
Company and the Insured Delaware Bank that provides, (c) Upon notification by the Commissioner that the
among other things, that the Insured Delaware Bank will b&lotice of Intent to form an Interim Bank is complete, the
merged or consolidated with the Interim Bank and become applicant shall cause to be published in a newspaper of
subsidiary of the Bank Holding Company upon the receipt ofeneral circulation throughout the State of Delaware, once a
all necessary federal and state approvals for the proposedkek for two (2) consecutive weeks, a Public Notice of its
Bank Holding Company so to act; or intention to form an Interim Bank. The Public Notice shall
(b) The acquisition of an Insured Delaware Bank byinclude the proposed name of the Interim Bank, the names of
another Insured Delaware Bank or Bank Holding Companyhe incorporators, the amount of the capital stock of the
(e.g., pursuant to Subchapter VI of Chapter 7 or Subchaptehsterim Bank, and a brief summary of the purpose of the
IV or V of Chapter 8 of Title 5 of the Delaware Code). InInterim Bank, shall identify this regulation under which the
such instances, the Interim Bank is used to assure that the taterim Bank is to be formed, and shall inform interested
be-acquired Insured Delaware Bank will become wholly-persons of their right to comment on the application before
owned through a merger or consolidation pursuant to athe Commissioner decides whether to approve the Interim
agreement between the Insured Delaware Banks or betweBank.
an Insured Delaware Bank and a Bank Holding Company
that provides, among other things, for an Insured Delawaré. Decision of Commissioner; Incorporation
Bank to merge or consolidate with the Interim Bank. Within two weeks of the last publication of the Public
(c) The merger of one or more Out-of-State Banks withNotice, the Commissioner shall issue a decision as to
or into one or more Delaware Banks to result in a Delawarerhether to charter the Interim Bank. This two week period
State Bank, in accordance with Section 795D or Sectiomay be extended by two additional weeks if the

795G of Title 5 of the Delaware Code. Commissioner requires more time or information.
Upon the Commissioner’s approval, the Incorporator
3. Interim Bank Agreement Required shall take the necessary steps to form the Articles of
An Interim Bank may not be chartered unless there is a@rganization and the Commissioner shall endorse the
Interim Bank Agreement. Articles. The Incorporator shall then incorporate the Interim
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Bank and file the necessary documents with the Secretary of
State.

A Certificate Authorizing the Transaction of Business
shall not be issued until the Interim Bank has been merged
with the Insured Bank.

7. Powers d Inteim Bank Before Merger

An Interim Bank may not ergage in any banking
activity or opeate a a bank urtil it has merged with an
Insured Bank An Interim Bank may teke only those
corpaate and fiduciary steps and actions reasonably
incidental and necessary to facilitate and camplete the
merge. Such limitation shal not preclude the
Commissioner from granting a cerificate of pubic
convenience and advantage, and to otherwise facilitate and
authorize the formation eand incorporation of the Interim
Bank, provided that no Catificate Authorizing the
Transaction of Business pursuant to § 733 ofTitle 5 of the
Delaware Coce shdl be isaued prior tothe corsummaion of
the merger of he Interim Bank with an hsured Bank.

The receipt by the Commissioer of an Interim Bank
Agreament and a ©py of dther the cetificate of pulic
convenience ard advantage or he legislative andfor
corparate ingrumerts pursuant to which the Insured Bank
with which the Inerim Bark will merge deives its banking
powers shall corstitute sufficient authority for the
Commisdoner to isue acertificate of public convenience
and adrantage to the Interim Bank.

8. Proof of Merger Revocation of Catificate

From the date an Interim Bark is authorized pursuant to
this regulation, the parties to the Interim Bank Agreement
shall hawe six (6) months in which to effect the meger with
the Insured Bank. Proof of the merger must be timely
supplied to the Commissione.

Upon proof of the consummation of the memer of the
Interim Bark with the Insurel Bark, a Certificate
Authorizing the Transaction of Business as required by §
733 of Title 5 of the Delaware Code shal be issued
immediately by the Commisgoner to the surviving entity if
the Interim Bank is the survivor.

Extensions may be grarted by he Camnmissioner if the
parties to the Interim Bank Agreement can show goodcause
as towhy an etension isneeded to complete the merger.

The Commissioner may revoke the cettificate of public
convenience and advantage of the Interim Bank (and may
take such other steps he deemsappopriate a any time) if
proof of the meger beween the Interim Bank and the
Insured Bank has not been provided to the Commissioner at
the end of the aithorized ime, if the Interim Bank
actudly conducts any banking businessprior to its proposed
merger, or if any related merger or acquisition application is
denied or withdrawn.

9. Fees

A non+efundale investigation fee of $1,150 to offset
the administrative expnse of the Commissioner’s office
shall be included with the Notice of Intert; provided,
however, tha such fee shell be consideredas part of and not
in addtion to any fee being pad at the same time to the
Commissioner’'s  office  in  connection with a
contempaareous application for a meger a acquisition. In
addition, depending on the structure ofthe trarsaction, other
fees may be required in accordance with applicable statutes
or regulations (e.q., Section 735 of Title 5 of he Ddaware
Codk).

[Document Control No.: 20-15/98/11/02]

RegulationNo.: 5.701/7740001
[Eff ective Date: December 11, 1998]

PROCEDURESFOR APR.ICATIONS TO FORMA
BANK, BANK AND TRUST COMPANY OR LIMITED
PURPOSETRUST COMPANY PURSUANT TO
CHAPTER 7 OFTITLE 5 O THE DELAWARE CODE

1. Scope
This Reguation establishes procedures for filing an

application to organize a bank or bank and trust company
(hereinafter callectively referred to asa "Bank") or limited
purpose trust compary pursuant to Chapter 7 of Title 5 of the
Delaware Codk andthemanner in which determinations will
be made by the State Bank Commissioner (he
"Commissioner") respecting sud applications.

2. Notice of Intent

(8 Notice of the intention ("Notice of Intent") of the
incorparators (the "Incorporators™) to form a Bank orlimited
purpose trust company shal be filed with the Commisdoner.
All filings must be n duplicate.

(b) A $1,150 non-efundale invesigation fee shall be
submitted with the Notice of Intert, payable to "Office of the
Stae Bank Canmissioner.”

(c) The Ndice of Intert shal specify: (i) the names of
al Incorporators; (ii) the name of he prgosed Bank or
limited purpase trust company (note: the word "trust"may
be wed only if a limited purpose trust company or a lank
with trust powers is being formed); (iii) the city or town in
which the Bank or limited purpose trust company will be
located, and (v) the amoun of capital stock of the propsed
Bank or limited purpose trust company.

(d) The Notice ofintent shall have attached asexhibits:
(i) a copy d the application for a Certificate o Public
Conwenience ard Advantage (the "Appication") in the form
the Incorparators intend to file pursuant to Section 4 of this
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Regulation; (ii) a copy of the proposed form of written4. Application For A Determination of Public Convenience
agreement in which the subscribers thereto associagnd Advantage

themselves with the intent of forming a Bank or limited (a) Within sixty days following the second publication
purpose trust company (the "Articles of Association"); (iii) aof Public Notice, and prior to or on the date of the public
proposed form of public notice as provided for in Section Zhearing, but not prior to the expiration of twenty days
of this Regulation (the "Public Notice"); and, (iv) where thefollowing the date of the second publication, the
Incorporators are acting on behalf of a corporate entity in théncorporators shall file the definitive fully executed
application process, a copy of the corporate resolutionipplication in the form prescribed by the Commissioner.
sworn to and subscribed by a president or vice-president arBeeCommissioner's Regulation No. 5.725/726.0003.P/A for
certified by the secretary or an assistant secretarg Bank, and 5.777.0002 for a limited purpose trust company.
authorizing the Incorporators to execute and file the Notice (b) The Application shall include the information

of Intent and Application on behalf of the corporation. specifically requested in the form of application supplied by
the Commissioner and any supplemental information
3. Public Notice requested by the Commissioner.

(a) If the Notice of Intent and the attached exhibits filed
with the Commissioner are in the form required by this5. Public Hearing
Regulation, conform to applicable provisions of law and are  (a) The public hearing provided for in this Regulation
approved by the Commissioner, the Commissioner shathay be conducted by the Commissioner or his designee. At
schedule a formal, public evidentiary hearing to receivesuch hearing, the Commissioner or his designee shall accept
testimony and documentary evidence relevant tall relevant, non-cumulative evidence offered by or on
determining whether the public convenience and advantadeehalf of the Incorporators or by any interested person.
would be promoted by the establishment of the Bank omterested parties may appear at the public hearing, in person
limited purpose trust company and whether the Articles obr by counsel or by other representative. Anyone wishing to
Association are in compliance with applicable provisions ofpresent testimony is requested to register with the
law (such hearing to be held within 60 days following theCommissioner in advance of the hearing.
second publication of Public Notice in accordance with  (b) A record from which a verbatim transcript can be
Section 3(b) of this Regulation, but not prior to theprepared shall be made. The Incorporators shall be
expiration of twenty days following the date of the secondesponsible for arranging for a certified court reporter to be
publication). present at the public hearing and shall bear the expense of an
(b) The Incorporators shall cause a Public Notice iroriginal written transcript for the Commissioner's use (which
such form as the Commissioner shall have approved to kshall be supplied to the Commissioner as promptly as
published at least once a week, for two successive weeks, pnactical following the public hearing). Additional
at least two Delaware newspapers of general circulatiotranscripts provided to any interested person shall be at the
designated by the Commissioner, at least one of whichxpense of the person requesting the transcript.
newspapers shall be published in the county where it is (c) The Commissioner or his designee may request the
proposed to establish the Bank. Incorporators or any other party or parties who appear at the
(c) The Public Notice shall (i) specify the names of allpublic hearing to submit proposed findings of fact and
Incorporators; (ii) set forth the name of the proposed Bank oconclusions of law.
limited purpose trust company; (iii) identify the city or town
where the Bank or limited purpose trust company is to bé. Record
located; (iv) specify the amount of the Bank's capital stock; (a) With respect to each Application, all notices,
(v) describe the subject matter of the proceedings; (vi) giveorrespondence between the Commissioner and the
the date, time and place fixed for a hearing on théncorporators or other interested parties, all exhibits,
Application; (vii) cite the law (5 DelC. § 726 for a Bank, documents and testimony admitted into evidence and all
and 5 Del. C. § 777 for a limited purpose trust company) andecommended orders, summaries of evidence and findings,
regulations (State Bank Commissioner Regulations 5.703dnd all interlocutory and final orders shall be included in the
774.0001 and 5.725/726.0003.P/A for a Bank, and 5.701Commissioner's record of the matter and shall be retained for
774.0001 and 5.777.0002 for a limited purpose trust period of at least five (5) years following final action on the
company) giving the Commissioner authority to act; (vii) Application.
inform interested parties of their right to present evidence,to (b) A copy of the proposed order shall be mailed or
be represented by counsel and to appear personally or band delivered to the Incorporators (or their agent) and to
other representatives; and (ix) state the Commissioner&sach person who presented data, views or argument at the
obligation to reach his decision based upon the evidencggublic hearing, each of whom shall thereafter have twenty
received. (20) days to submit in writing to the Commissioner
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exceptions, comments and arguments
proposed order.

(c) If the decision onthe Application is not adverse to
the Ircorparators, the Commissioner may waive the entry of
a proposed order and ma instead proceed drectly to the
entry of afind order under Section 7 of this Regulation.

respecting the

7. Decision ard Final Order

(8 Every decision on an Application shdl be
incorporated in a final order which shdl include: (i) a brief
summary of the evidence; (ii) findings of fact based upan the
eviderce; (iii) condusions of law; (iv) any other conclusions
or findings requred by law; and (v) a concise statemert of
the determination or action on the case.

(b) Every find order shal be authenticated by the
signaure of the Commsdoner and shall be mneiled or
delivered to (i) the Incorporators (a their agent); (ii) each
person thet presented dita, views or argument & the hearing;
and (ii) any other persm reguesing a copy o the final
order.

8. Organization Meeting of Incorpofators

(a) Thefirst meeting of the Incorporators shall be clled
by a rotice signed by the Incorporator designated in the
Articles of Assaiation for tha purposeor by a mgority of
Incomorators (e 5Del. C. § 727). The datutory purmposeof
the first meeting is to organize by: (i) choosing by ballot a
tempoary secretary; (ii) adopting bylaws; and (ii) eleding
in such manneg as the bylaws may determine directors, a
president, a secretary, and such dher dficers as the bylaws
may prescribe. All of the officers elected shdl be sworn to
the faithful performance of ther duties Action permittedto
be takenat the organization meeting may ke taken withou a
meeting if each Incorparator signs a wiitten consent in lieu
of meeting which states the action so taken.

(b) The President anda magjority of directors elected at
the aganizaton meeting of the Ircorporators shall make,
sign andmake ceth to a certificate (hereinafter the "Articles
of Organization") setting forth: (i) atrue copy of the Articles
of Association; (i) the names of the subscribers thereto; (jii)
the name, residence, and mailing address of each offi cer; and
(iv) the date of the first meeting of the Incorporators (seeb
Ddl. C. §728).

(c) The Articles of Organization and atachmerts shall
be submitted to the Commissioner. The Commissioner may
require such amendmerns a additional informédion as he
may consider proper or neessry. The Commissioner shall
endorse appova uponthe Atticles of Gganization at such
time & he has detemmined that the applicable provisions of
law have been camplied with (see5 Del. C. § 729).

9. Incorporation and Commencement of Business
(8 The Atticles of Oganization shall be fied with the
Secretary of State within 30 days dter the date of the

Commissioner's endrsemen (see 5 Del C. § 730).

(b) Uponissuance of a Certificate of Incorporation by
the Secretary of State andcompliance with al provisions of
law, a certified copy of the Gertificate of Incorporation
together with the endorsed Articles of Crgarization shall be
recorded in the Office of the Recorder of Deeds for the
county in which the gdace of businessof the Bank orlimited
purpose trust company isto be located (see 5 Del C. § 731).

(c) A certified capy of the Bank's or limited puipose
trust company’s Certifi cate of Incorporation together with its
bylaws ard its Articles of Organization shall be filed with
the Commissioner together with the $,750 fee for the
certificate to ransact business No transaction of business
can begin until auhorized by the Commissioner by the
issuance of acettificate to transact business (see5 Del. C. 88
733 735,902, 903).

(d) An application for a certificate to transact business
shall include a ertification as tothe issuance of the whole
capital stock of the Bank or limited purpcse trust company
(unless the Articles of Organization otherwise specifically
provide) and receipt of paymert therefor in cash; a list of
stockhalders (including the number o shares held by each
and the residence and pog office address of each
stockhaolder), which list shall be certified by the president
ard the cashier or treasurer of the Bank; evidence of the
deposit of the proceeds of the sale of captal stock in an
account for the benefit of the Bank or limited purpcse trust
company; ard, for a Bank evidence satisfactory to the
Commissioner demonstrating that FDIC depaosit insurance
for the Bark has been approwed by the FDIC.

(e) TheCommissioner shall review the application and,
in the @se of a Bank, the status of the applicant's FDIC
insurance. If the above referenced $5,750 fee has teen paid
and it appears that dl requirements of this Regulation and
applicable law have been complied with, the Gommissioner
shall issue a cetrtificate auhorizing the Bank or limited
purpose trust company to kegin the tansaction of bisiness.

[Document Control No.: 20-15/98/11/03]

Regulation No.: 5.8330004
[Eff ective Date: December 11, 1998]

APPLICATION BY AN OUT-OF-STATE SAVINGS
INSTITUTION,OUT-OF-STATE SAVINGS AND LOAN
HOLDING COMPANY OR OUT-OF-STATE BANK
HOLDING COMPANY TO ACQUIRE A DELAWARE
SAVINGS BANK OR DELAWARE SAVINGS AND
LOAN HOLDING COMPANY
5 DEL. C. 8833
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INSTRUCTIONS (and, where applicable, the formation of the proposed
interim savings bank) will serve the public convenience and
This Application is to be filed by an “out-of-state advantage pursuant to the criteria set forth in 5 Deg833
savings institution”, “out-of-state savings and loan holding(b). When applicable, the Commissioner or his designee will
company” or an "out-of-state bank holding company" (asilso consider whether a proposed acquisition should be
defined in Section 831 of Title 5 of the Delaware Code), oapproved even though the acquiring out-of-state savings
subsidiary thereof, for the purpose of acquiring a Delawarmstitution, out-of-state savings and loan holding company or
savings bank or Delaware savings and loan holding compargut-of-state bank holding company, or any subsidiary
pursuant to the Savings Bank Acquisition Act (5 Del. C.thereof, would control, together with any affiliated insured
8831 et seq.). depository institution, 30 percent or more of the total amount
This Application is to be completed, executed andof deposits of insured depository institutions in this State, as
acknowledged by a lawfully empowered officer of theprovided in 5_Del C. §8832(b). A record from which a
out-of-state savings institution, savings and loan holdingrerbatim transcript can be prepared shall be made of all
company or bank holding company. The completechearings. The expense of any transcription of the
Application and required exhibits should be filed with theproceedings requested by the Commissioner or the
Office of the State Bank Commissioner, Dover, Delaware, irCommissioner’s designee shall be borne by the applicant; in
duplicate, accompanied by a non-refundable filing fee madall other instances, the expense of such transcription shall be
payable to the State of Delaware in the amount of fivéborne by the person requesting it. The Commissioner or the
thousand seven hundred and fifty dollars ($5,750.00)Commissioner’s designee will issue preliminary findings of
together with a non-refundable processing fee in the amouifact and law and make the same available for comment to the
of one thousand one hundred and fifty dollars ($1,150.00pplicant and all parties shall have thereafter twenty (20)
made payable to the Office of the State Bank Commissionedlays to submit in writing to the Commissioner or the
THE COMMISSIONER WILL NOT DEEM ANY Commissioner's designee exceptions, comments and
APPLICATION AS FILED UNTIL THE  arguments respecting the preliminary findings. If the
COMMISSIONER HAS DETERMINED THAT ALL OF Commissioner or the Commissioner’s designee presides at a
THE INFORMATION REQUESTED IN THE hearing conducted pursuant to this regulation and if the
APPLICATION HAS BEEN PROVIDED; THAT THE decision on the applicant is not adverse to the applicant, the
CERTIFICATE HAS BEEN PROPERLY SIGNED AND Commissioner or the Commissioner’s designee has the right
ACKNOWLEDGED; THAT ALL REQUIRED EXHIBITS to waive the preliminary findings of fact and law and
ARE ATTACHED; AND THAT ALL FEES HAVE BEEN proceed directly to the entry of a final order.
PAID.

CONFIDENTIAL INFORMATION

Application Process

An applicant may request that specific information

Upon notification by the Commissioner that thisincluded in this Application be treated as confidential. Any
Application is deemed as filed, the applicant shall cause tmformation or exhibits for which the applicant claims the
be published in a newspaper of general circulatiordesignation of confidential shall be segregated at the end of
throughout the State of Delaware, once a week for two (Zhe Application as a separate exhibit which the applicant
consecutive weeks, a notice of its intention to acquire ahall designate as "confidential*. The Commissioner, in his
Delaware savings bank or Delaware savings and loasole discretion, will determine whether any or all of the
holding company, and, if applicable, to form an interiminformation for which the "confidential* designation is
savings bank in connection therewith. Such notice shallequested by the applicant meets the criteria for
include the date, time and location of the public hearing oronfidentiality set forth in 29 DelC. 810112(b)(4). All
the application as established by the Commissioner. Sugdortions of this Application which the Commissioner does
notice shall expressly invite members of the public tonot designate as "confidential" will be made available for
examine the Application on file with the Office of the Statepublic inspection and copying.
Bank Commissioner and to submit comments regarding the
Application to the Office of the State Bank Commissioner. APPLICATION FOR AUTHORITY OF AN OUT-OF-
A public hearing will be conducted by the Commissioner or  STATE SAVINGS INSTITUTION OUT-OF-STATE
the Commissioner’s designee in accordance with ChapteBAVINGS AND LOAN HOLDING COMPANY OR OUT-
101 of Title 29, Delaware Code, to review the Application OF-STATE BANK HOLDING COMPANY TO ACQUIRE
and to take such testimony and to gather such evidence as the A DELAWARE SAVINGS BANK OR DELAWARE
Commissioner or the Commissioner’s designee deems  SAVINGS AND LOAN HOLDING COMPANY
necessary to determine whether the proposed acquisition
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I. Certification Delaware savings bank or Delaware savings and loan
The undersigned, holding company is not prohibited by its articles of
(Name and Title)  incorporation, charter, or legislative act from being acquired.
E. If not previously filed, attach as exhibits the most
(Name of out-of-state savings institution, out-of-staterecent statement of income and condition, together with the
savings and loan holding company or out-of-state bankhree most recent annual statements of income and condition
holding company) having first been duly authorized, doe®f each savings bank subsidiary of the Delaware savings and

hereby make application on behalf of loan holding company to be acquired filed with the Office of
to acquire the State Bank Commissioner or, if a federal savings bank,
(Name of Delaware Savings Bank the Office of Thrift Supervision.

or Delaware Savings and Loan Holding Company) F. State whether the proposed acquisition has
received: (1) the necessary approval of the stockholders of

The undersigned acknowledges that he/she has read atie out-of-state savings institution, out-of-state savings and

is familiar with the provisions of the Savings Bank loan holding company or out-of-state bank holding company
Acquisition Act of 1987 and all rules and regulations issuednd the Delaware savings and loan holding company or
in connection therewith; that all of the information providedDelaware savings bank (if so, attach certified copies of the
as part of this Application is, to the best of the knowledgeesolutions of such approval; if not, describe the status of
and belief of the undersigned, true and accurate; and that heich approval processes); and (2) whether all necessary
she is duly authorized to execute this certification on behalfederal regulatory approvals have been obtained (if so,

of the applicant. provide copies of such approvals; if not, describe the status
of the application process for such approvals and attach
WITNESS actual or pro forma applications without exhibits except for

transmittal correspondence, and any responses from the
federal regulatory authorities).
Sworn to and subscribed before me, a Notary Public of

the State of , this day of IV. Information regarding formation of interim savings

, . bank (OPTIONAL).

IIl. Identification of Applicant If applicant has applied for a certificate of public
A. State formal name and state of incorporation ofconvenience and advantage for an interim savings bank from

applicant. the Office of Thrift Supervision, attach the certificate of

B. Identify the name and address of a resident of th@ublic convenience and advantage issued with respect to
State of Delaware who is designated as agent of the applicasiich interim savings bank. If such certificate has not been
for the service of any paper, notice or legal process upoissued, provide a copy of the application to form such
applicant in connection with any matter arising out ofinterim savings bank without exhibits other than the
Subchapter I, Chapter 8, Title 5, Delaware Code. transmittal letter and any responses received from the Office

of Thrift Supervision.
[ll. Acquisition

A. Identify the Delaware savings bank or DelawareV. Information addressing the criteria for approving or
savings and loan holding company to be acquired (if alisapproving an acquisition provided for at 5 D&
savings and loan holding company, further identify the§833(b).
savings bank subsidiary or subsidiaries of such holding A. Financial history of the applicant.
company). 1. Describe in narrative fashion the financial

B. Describe the method of acquisition of the Delawarehistory of the applicant, its affiliates, and its bank, savings
savings bank or Delaware savings and loan holding comparbank and non-bank subsidiaries over the past three (3) years.
(enclose as an exhibit to this Application a copy of thdnclude as exhibits all annual statements of income and
acquisition agreement between the applicant and theondition filed with the bank regulatory authority or
Delaware savings bank or Delaware savings and loaauthorities in each state where the out-of-state savings
holding company). institution operates or where the out-of-state bank holding

C. Indicate whether this Application is the only company or out-of-state savings and loan holding company
pending application for the acquisition of a Delaware banknaintains a bank or savings bank subsidiary, or with the
or savings bank or Delaware bank holding company oDffice of the Comptroller of the Currency or the Office of
savings and loan holding company. If not, identify and attaci hrift Supervision; provided, that such filings shall not be
a copy of any other application pending. required with respect to any bank or savings bank under the

D. Attach as an exhibit a statement of counsel that thpurisdiction of a bank regulatory authority with whom the
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State Bank Commissioner shall have entered into & the capitalization of the Delaware savings bank or the
cooperative agreement for the provision of such report®Belaware savings and loan holding company and any
pursuant to the provisions of 5 D€. §834(4) or any other subsidiary thereof;
provision of Title 5. With respect to each of the above subject areas,
2. Provide for the past three calendar yearsjnclude specific references, if any, to any relevant sections of
copies of all Form 10-K's and quarterly reports filed on Fornthe acquisition agreement, merger agreement with an interim
10-Q (or their state equivalents) (if required) with respect tsavings bank, any other agreement or understanding (with
the out-of-state savings institution, out-of-state bank holdingny person or party) not incorporated in such acquisition or
company or out-of-state savings and loan holding companynerger agreements or any exhibits or supplements as to any
together with all proxy statements, tender offer materialsof such items.
other disclosure documents, etc., relating to the proposed C. State whether the applicant, or any subsidiary
application (if required), or any other acquisition undertakernthereof, would control, together with any affiliated insured
by applicant. depository institution (as defined in the Federal Deposit
If an applicant is not required to file any report Insurance Act at 12 U.S.C. §1813(c)), 30 percent or more of
under the Securities and Exchange Act of 1934 (15 U.S.Ghe total amount of deposits of insured depository
878 et seq. as amended), or an equivalent state filing, thestitutions in this State after the proposed acquisition. If so,
applicant shall file information substantially equivalent toexplain why the Application should be approved in
the information which would otherwise be contained in suctaccordance with the convenience and needs of the public of
reports in a form reasonably satisfactory to the Bankhis State.
Commissioner, including the previous three vyears' D. Ifapplicant has acquired or has made application to
statements of condition and a three year income statememtcquire any other Delaware bank holding company,
statements of changes in shareholders' equity, all as prepargdlaware savings and loan holding company, Delaware
in accordance with generally accepted accounting principlefank, or Delaware savings bank describe in detail the extent
B. Provide a statement in narrative form of a three (3}o which the acquisition which is the subject of this
year business plan of the applicant for the Delaware savingspplication will affect present competition between the
and loan holding company and its savings bank andavings bank or savings bank subsidiaries of a Delaware
non-bank subsidiaries, or the Delaware savings bank to tsavings and loan holding company to be acquired under this
acquired. Such plan should include but is not limited to @pplication and the Delaware bank or Delaware savings
description of: bank or subsidiary of a Delaware bank holding company or
1. In detail, any proposed change during the firstDelaware savings and loan holding company previously
year of operation in the products or services offered by thacquired or pending acquisition approval.
Delaware savings bank or the subsidiary or subsidiaries of E. Describe in detail the activities which applicant
the Delaware savings and loan holding company; proposes for fostering economic development and
2. Indetail, any contemplated or proposed changemployment within the State of Delaware. By way of
during the first year after the effective date of the acquisitiorhistorical background, and as part of such description,
in the executive officers of the Delaware savings bank or thenclude the following information:
Delaware savings and loan holding company and its savings 1. With respect to the commercial loan activity of
bank and non-bank subsidiaries, with specific reference tthe applicant and the Delaware savings bank or subsidiary of
the termination, transfer, or reduction of authority orthe Delaware savings and loan holding company to be
responsibilities of any such executive officers; acquired, the total dollar value, and the percentage of total
3. Using the current table of organization of the commercial loans outstanding, of the following categories of
Delaware savings bank or Delaware savings and loacommercial loans:

holding company and its savings bank and non-bank a. Small business loans (SBA);
subsidiaries, describe proposed changes in levels of b. Other small business loans;
employment among non-management personnel; c. Industrial authority development loans;

4. Any change in the geographic market to be d. Financing of ESOP's and leveraged
served by the Delaware savings bank or the subsidiary of thmiy-outs;
Delaware savings and loan holding company (with specific e. Financing directly or indirectly of
reference to the opening, closing or expansion of brancheshon-profit, community development projects;

5. Additional products or services which the f. Loans in other categories designed to
Delaware savings bank or subsidiary of the Delawaretimulate industrial growth and employment.
savings and loan holding company will provide after the 2. Enclose for both the applicant and/or its
acquisition; subsidiaries and the Delaware savings bank or subsidiaries

6. For the next three (3) years, proposed changesf the Delaware savings and loan holding company to be
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acquired copies of the mostrecent report filed pursuant to
the Home Momjage Disdosure Adt, 12 U.SC. §828019.

[Document Control No.: 20-15/08/11/04]

Regulation No.: 5.844.0009
[Effective Date: December 11, 1998]

APPLICATION BY AN OUT-OF-STATE BANK
HOLDING COMPANY TO ACQUIRE A DELAWARE
BANK OR BANK HOLDING COMPANY 5DEL. C. 8844

INSTRUCTIONS

This Application is to be filed by an "ot-of-state bank
holding compawy" (as defined in Setion 801 6 Title 5 of
the Delaware Codk) for the purpo of acquiring a Delaware
bank or bank holding compaly pursuart to the Delaware
Interstate Banking Act (5 Del.C. 884l et seq.).

This Application is to be completed executed and
acknowledged by a lawfully empowered officer of the
out-of-state bank hdding comparny. The completed
Application and required exhibits shoud be filed with the
Office of the State Bank Commissioner, Dover, Delaware in
duplicate, accomparnied by a non-refundable filing fee made
payable to the State of Delaware in the amount of five
thouwsand seven hunded and fifty ddlars ($5,750.00),
together with a nonrefundalde praessig fee mae payable
to the Office of the State Bank Conmmissione in theamount
of one thousand ore hunded and fifty ddlars ($1,150.00).
THE COMMISSIONER WILL NOT DEEM ANY
APPLICATION AS FILED UNTIL THE
COMMISSIONER HAS DHERMINED THAT ALL OF
THE INFORMATION REQUESTED IN THE
APPLICATION HAS BEEN PROVIDED; THAT THE
CERTIFICATE HAS BEEN PROPERY SIGNED AND
ACKNOWLEDGED; THAT ALL REQUIRED EXHIBITS
ARE ATTACHED; AND THAT ALL FEES HAVE BEEN
PAID.

APPLICATION PROCESS

Upon notification by the Commisdoner thet this
Application is deemed as filed, the applicant shall cause to
be pubished in a rewspaper of general circulation
throughou the State of Delaware, once a week for two (2)
consecutive weeks, a natice of its intention to acquire a
Delaware bank holding compary or bank, and, if applicable,
to form an nterim bank in connection therewith. Such
notice shall include the date, time and location of the puldic
hearing on the application & established by the
Commissioner. Such ndice shal expressly invite members

of the public to examine the Application o file with the
Office of the Sate Bark Conmissione and to submit
commeitts regarding the Apgication to the Cfice of the
Stde Bank Cammissioner. A public hearing will be
conduded by the Commissioner or his designee in
accordarce with Chapter 101 ofTitle 29 Delaware Code to
review the Appication ard to take such testimony and to
gather such evidence as the Commissiona or his designee
deems necessry to determine whether the proposed
acquisition (and, where apgicable, the formation of the
proposed interim bank) will serve the pulbic convenience
and adwantage pursuant to the criteria set forth in 5 DelC.
8844b). When applicable, the Commssoner or his
designee will also cansider whether a proposed acquisition
should be approved even thoudh the acquiring ou-of-state
bank hdding company, or any subsidiary thereof, would
control, together with any &ffiliated insured depository
institution, 30 percent or more of the total amount of
deposits of insured desitory institutions in this State, as
provided in 5 Del. C. § 843(h. A record from which a
verbatim transcript can be pepared shall be made of all
hearings. The experse of any tarscription of the
proceedings requested by tle Conmissionea or his designee
shall be bome by the applicant; in al other instances, the
expeng of such transciption shall be borne by the person
requesting it. The Commissioner or hi designee will issue
preliminary findings of fact and law and mée the same
available for comment to the applicant and dl parties having
presented data, views or argument at the hearing. Said
paties shall have theresfter twernty (20) days to submit in
writing to the Canmissioner exceptions, commens and
arguments respecting the peliminary findings. If the
Commissioner or his designee presides at a hearing
conduded pursuart to this reguation and if the decision on
the Application is nd adverse to the appicart, the
Commissioner or his designee hes the light to wave the
preliminary findings of fact and law andmay instead
proceed directly to the enry of a final order.

CONFIDENTIAL INFORMATION

An applicant may reguest that specific information
included inthis Application be treated as confidertial. Any
information or exhibits for which the applicant claims the
designaion of confidential shall be segregated at the erd of
the Application & a seperate exhibit which the gplicant
shall designate as "confidertia”. The Commisgoner, in his
sole discretion, shall determine whether any or al of the
information for which the "confidentia" designation is
requested hy the applicant meets the criteria for
confidentiality set forth in 29Del. C. §10112(b)(4). All
portions of this Application which the Commissione shdl
not designate as "confidential" shdl be mack available for
pubic inspection and apying in the manmr provided by
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law. pending application for the acquisition of a Delaware bank
or bank holding company. If not, identify and attach a copy
APPLICATION FOR AUTHORITY OF AN OUT-OF- of any other application pending.
STATE BANK HOLDING COMPANY TO ACQUIRE A D. Attach as an exhibit a statement of counsel that the
DELAWARE BANK OR BANK HOLDING COMPANY Delaware bank holding company and/or Delaware bank are
not prohibited by its articles of incorporation, charter, or

I. Certification legislative act from being acquired.
The undersigned, E. If not previously filed, attach as exhibits the most
(Name and Title) recent statement of income and condition, together with the
three most recent annual statements of income and condition
(Name of Bank Holding Company) of each bank subsidiary of the Delaware bank holding
having first been duly authorized, does hereby makeompany to be acquired filed with the Office of the State
application on behalf of Bank Commissioner or, if a national bank, the Comptroller
to of the Currency.
acquire F. State whether the proposed acquisition has

(Name of Delaware Bank or Bank Holding Company) received: (1) the necessary approval of the stockholders of
the out-of-state bank holding company and the Delaware
The undersigned acknowledges that he/she has read amank holding company or bank (if so, attach certified copies
is familiar with the provisions of the Delaware Interstateof the resolutions of such approval; if not, describe the status
Banking Act and all rules and regulations issued inof such approval processes); and (2) whether all necessary
connection therewith; that all of the information provided adederal regulatory approvals have been obtained (if so,
part of this Application is, to the best of the knowledge angrovide copies of such approvals; if not, describe the status
belief of the undersigned, true and accurate; and that he/sbé the application process for such approvals and attach
is duly authorized to execute this certification on behalf ofactual or pro forma applications without exhibits except for
the applicant. transmittal correspondence, and any responses from the
federal regulatory authorities).

WITNESS IV. Information regarding formation of interim bank
(OPTIONAL).

Sworn to and subscribed before me, a Notary Public of the A. If applicant is seeking a certificate of public

State of , this day of  convenience and advantage from the Commissioner for an

, . interim bank as part of this Application, then applicant
should comply with the provisions of Regulation No.

Il. Identification of Applicant 5.121.0002 with respect to the formation of such interim
A. State formal name and state of incorporation ofbank as part of this Application; provided, however, that an
applicant. application for authorization to form an interim bank which

B. Identify the name and address of a resident of thés filed as part of this Application by an out-of-state bank
State of Delaware who is designated as agent of the applicamblding company shall be governed by the notice,
for the service of any paper, notice or legal process upopublication and hearing requirements of this Application as
applicant in connection with any matter arising out ofdescribed in the section captioned "Application Process",

Subchapter IV, Chapter 8, Title 5, Delaware Code. rather than the notice and publication requirements of
Regulation No. 5.121.0002.
lll. Acquisition B. If applicant has previously applied for a certificate

A. Identify the Delaware bank or bank holding of public convenience and advantage for an interim bank
company to be acquired (if a bank holding company, furthefrom the Comptroller of the Currency, attach the certificate
identify the bank subsidiary or subsidiaries of such holdingf public convenience and advantage issued with respect to
company). such interim bank. If such certificate has not been issued,

B. Describe the method of acquisition of the Delawareprovide a copy of the application to form such interim bank
bank holding company or bank (if not otherwise included asvithout exhibits other than the transmittal letter and any
part of the Application for Formation of an Interim Bank, responses received from the Office of the Comptroller of the
enclose as an exhibit to this Application a copy of theCurrency.
acquisition agreement between the applicant and the
Delaware bank or bank holding company). V. Information addressing the criteria for approving or

C. Indicate whether this Application is the only disapproving an acquisition provided for at 5 [Oel
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8844(b). Delaware bank holding company (with specific reference to
A. Financial history of the applicant. the opening, closing or expansion of branches);
1. Describe in narrative fashion the financial 5. Additional products or services which the

history of the applicant, its affiliates, and its bank andDelaware bank or subsidiary of the Delaware bank holding
non-bank subsidiaries over the past three (3) years. Includ®mpany will provide after the acquisition;

as exhibits all annual statements of income and condition 6. For the next three (3) years, proposed changes
filed with the bank regulatory authority or authorities in eachin the capitalization of the Delaware bank or the Delaware
state where the bank holding company maintains a bartkank holding company and any subsidiary thereof.
subsidiary or, in the case of a national bank, with the With respect to each of the above subject areas,
Comptroller of the Currency; provided, that such filingsinclude specific references, if any, to any relevant sections of
shall not be required with respect to any bank subsidiarthe acquisition agreement, merger agreement with an interim
under the jurisdiction of a bank regulatory authority withbank, any other agreement or understanding (with any
whom the State Bank Commissioner shall have entered infgerson or party) not incorporated in such acquisition or
a cooperative agreement for the provision of such reportsierger agreements or any exhibits or supplements as to any
pursuant to the provisions of 5 D&l 8845 or any other of such items.

provision of Title 5. C. State whether the applicant, or any subsidiary

2. Provide for the past three calendar yearsthereof, would control, together with any affiliated insured
copies of all Form 10-K's and quarterly reports filed on Forndepository institution (as defined in the Federal Deposit
10-Q (or their state equivalents) (if required) with respect tdnsurance Act at 12 U.S.C. 81813(c)), 30 percent or more of
the bank holding company, together with all proxythe total amount of deposits of insured depository
statements, tender offer materials, other disclosurenstitutions in this State after the proposed acquisition. If so,
documents, etc. relating to the proposed application (iéxplain why the Application should be approved in
required), or any other acquisition undertaken by applicant.accordance with the convenience and needs of the public of

If an applicant is not required to file any report this State.
under the Securities Exchange Act of 1934 (15 U.S.C. 878 et D. If applicant has acquired or has made application to
seq. as amended), or an equivalent state filing, the applicaatquire any other Delaware bank holding company or
shall file information substantially equivalent to the Delaware bank, describe in detail the extent to which the
information which would otherwise be contained in suchacquisition which is the subject of this Application will
reports in a form reasonably satisfactory to theaffect present competition between the banks or bank
Commissioner, including the previous three yearssubsidiaries of a Delaware bank holding company to be
statements of condition and a three year income statememtcquired under this Application and the Delaware bank or
statements of changes in shareholders' equity, all as prepareank subsidiary of a Delaware bank holding company
in accordance with generally accepted accounting principlegreviously acquired or pending acquisition approval.

B. Provide a statement in narrative form of a three (3) E. Describe in detail the activities which applicant
year business plan of applicant for the Delaware bankroposes for fostering economic development and
holding company and its bank and non-bank subsidiaries, @mployment within the State of Delaware. By way of
the Delaware bank to be acquired. Such plan should includgstorical background, and as part of such description,
but is not limited to a description of: include the following information:

1. In detail, any proposed change during the first 1. With respect to the commercial loan activity of
year of operation in the products or services offered by ththe bank subsidiaries of both the applicant and the Delaware
Delaware bank or the subsidiary or subsidiaries of théank or bank subsidiary of the bank holding company to be
Delaware bank holding company; acquired, the total dollar value, and the percentage of total

2. Indetail, any contemplated or proposed changeommercial loans outstanding, of the following categories of
during the first year after the effective date of the acquisitiocommercial loans:

in the executive officers of the Delaware bank or the a. Small business loans (SBA)
Delaware bank holding company, with specific reference to b. Other small business loans
the termination, transfer, or reduction of authority or ¢. Industrial authority development loans
responsibilities of any such executive officers; d. Financing of ESOP's and leveraged
3. Using the current table of organization of thebuy-outs
Delaware bank or bank subsidiary, describe proposed e. Financing directly or indirectly of
changes in levels of employment among non-managemenbn-profit,
personnel. community development projects
4. Any change in the geographic market to be f. Loans in other categories designed to

served by the Delaware bank or the subsidiary of thetimulate
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industrial growth and employment
2. Enclose for both the bank subsidiary or
subsidiaries of applicant and the Delaware bank or bank
subsidiaries of the bank holding company to be acquired
copies of the most recent report filed pursuant to the Home
Mortgage Disclosure Act, 12 U.S.C. §2801 et seq.

[Document Control No.: 20-15/98/11/05]
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STATE OF DELAWARE
EXECUTIVE DEPARTMENT
DOVER

EXECUTIVE ORDER
NUMBER FIFTY-FIVE

TO: HEADS OF ALL STATE DEPARTMENTS,
AGENCIES AND AUTHORITIES, AND ALL
POLITICAL SUBDIVISIONS AND
GOVERNMENTAL UNITS OF THE STATE
OF DELAWARE

RE: STATE EMPLOYEES' CHARITABLE CAMPAIGN

WHEREAS. the employees of the State of Delaware
have demonstrated their generosity and commitmert to, the
support of cheritable health and welf are causes; and

WHEREAS, it is in the best interest of the State to
provide a single amud campaign with minimum disruption
to the work and srvicesthat our state empoyees provide to
the residents of ar State; and

WHEREAS, it is impossible to dlow every nonpofit
organization to conduct a campagn, but it is reasonable to
establish guidelines and procedures to establish a single,
combinedannual campaign; and

WHEREAS, it is a wothy endeavor to encourage stte
employees to contribute to charitade orgarizations within
Delaware.

NOW, THEREFORE, |, THOMAS R. CARFR, by
virtue of the authority vested in meas Govenor of the State
of Delaware do hereby declare and order the following:

I.  Continuation of the State Employees Chaiitable
Campaign.

The Sate of Ddaware shdl henceforth catinue to
condwt an annual combined charitable solicitation
campaign (hereinafter referred to as the "Campaign') to
provide its employees with the @portunity to make
chaitable contributions either through direct payment or
payroll dedudion.

[l. Criteria for Selection.
An organization must med the fdlowing criteria in
order to participate in the Campaign:
A. Foundation, Umbrdla Organzation, or Indvidual
Organization.
An orgarization mg be a foundation, an umbrdla
organization, or an individual organization.

1. A foundation means a nofor-profit

organization thet makes grarts to other organzations. Such
a foundation must meet the aher criteria for selection as set
forth herein.

2. An  umbela organization means an
organization thet meets the other criteria for selection as set
forth herein and thet sewves as th administrative agency for
at least four non-profit organizations, each of which meets
the other criteria for sdection asset forth herein. An
approved umbrella organization shall certify that each of its
paticipating aganizations meets the criteria for selection as
set forth heein. The crtification shal apply only for
purposes of the Campagn. The documentation supporting
the certification of an individual organization unde an
umbrella organizaion shall be provided to the Campagn
Steering Committee upon request. An orgarnization may not
affiliate with more than ore umbella organization for
purposes of the Campaign.

3. An individua organization mears an
organization thet meets the other criteria for selection as set
forth herein and that is not &filiated with a fourdation or an
umbrella organization.

B. Headth and Welfare Purpose.

An organization must be organized and operated for
the pumpose d rendeiing, or neterialy or financially
suppotting the rendering of, services to berefit the health
and welfare of residerts of the State of Delaware, including,
but nd limited ©:

1. Delivery of hedth care to ill
individuds;

2. Education ard training of personnd for the
ddivery of hedlth care to il or infirm individuas;

3. Headlth research for the benefit of ill or infirm
individuds;

4. Delivery of education, training, and care to
physically and mentally handcapped individuals;

5. Education of individuals who,
assisénce, would nat be able to dford it;

6. Treatment, care, rehabilitation, and counseling
of juvenil e delinquents, persons convicted of crimes, persons
who abuse drugs or alcohol, persons who are victims of
family violence or &use, persons whare otherwisein ned
of socia adustmert and rehabilitation, and the families of
such persons;

7. Rdief for victims (including non- residents of
Delaware) d crime, war, casudty, famine natural disasters,
and other catastrophes or emegencies;

8. Neighbohood and community-wide services
that directly assst needy, poa, ard indigernt individuds,
including provsion of emegency relief ard shdter,
recreation, transportation, and preparation and cdlivery of

or infirm

without
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meals, educational opportunities, and job training; Organizations with an annual budget of less than $1 00,000
9. Legal aid services that are provided withoutshall not be required to prepare an annual report, but must

unlawful discrimination to needy, poor, and indigentsubmit a copy of the Form 990 which they file with the

individuals solely because such individuals cannot affordnternal Revenue Service with the Campaign Steering

legal counsel; Committee.
10. Protection of families that, on account of G. Limit on Administrative and Campaign Costs.
poverty, indigence, emergency, or other adversity, are in Each foundation, umbrella organization, and

need of family, child care, or maternity services, child orindividual organization shall submit a statement certifying
marriage counseling, foster care, and guidance or assistanttat its management, general, and fundraising expenses are
in the management and maintenance of the home ambt in excess of twenty-five percent of total revenue. if such
household; costs are in excess of the percentage of total revenue
11. Relief for needy, poor, and indigent infants andestablished above, an organization shall provide an
children (including orphans), including the provision of explanation and documentation that its actual expenses for

adoption services; those purposes are reasonable and appropriate under the
12. Relief for needy, poor, and indigent adults andcircumstances. The Steering Committee established in
of the elderly; Section Il of this Order, shall decide that such excess is

13. Assistance, consistent with the mission of theacceptable or shall require the organization to come within
state agency or facility involved, to members of its staff othe percentage cap within a certain time period.
service, who, by reason of geographic isolation, emergency H. Fundraising Practices.
conditions, injury in the line of duty, or other extraordinary The publicity and promotional activities of a
circumstances, have exceptional health or welfare needs; ofpundation, an umbrella organization and its constituent
14. Lessening of the burdens of government withorganizations, or an individual organization must be based
respect to the provision of any of the foregoing services. upon the actual program and operations of the entity and
C. Established Physical Presence in State. must be truthful, nondeceptive, and consumer-oriented.
An organization must have an established physicafFundraising practices must assure: protection against
presence in the State of Delaware, either in the form of annauthorized use of the organization's contributors' list; no
office or service facility which is staffed at least fifteen hourspayment of commissions, kickbacks, finder fees,
a week, or by making available its staff through schedulegercentages, or bonuses for fundraising; that no mailing of
appointments with Delaware residents or businesses at leastsolicited tickets or commercial merchandise with a request
fifteen hours a week. for money in return will occur; and that no general telephone
D. Charitable Status. solicitations will be conducted. This requirement shall apply
An organization shall hold and maintain a currentlyonly to those activities connected with the Campaign.
valid designation from the Internal Revenue Service as a |. Voluntary Board of Directors.
section 501(c)(3) organization, and be eligible to receive An organization shall be directed by an active,
tax-deductible contributions under Section 170 of thevoluntary board of directors which serves without
Internal Revenue Code. A copy of the Internal Revenueompensation, holds regularly scheduled meetings, and
Service designation letter shall be submitted with theexercises effective administrative control. If the board of
application. directors is not located in Delaware, there must be a local
E. Nondiscrimination. board comprised of Delaware citizens which advises the
An organization shall have a policy and board of directors with respect to Delaware activities.
demonstrate a practice of nondiscrimination on the basis of J. Accounting Standards.
race, color, religion, sex, age, national origin, or physical or An organization shall adopt and employ the
mental handicap, applicable to staff employment, and t&tandards of Accounting and Financial Reporting for
memberships on its governing board. voluntary Health and Welfare Organizations from the
F. Annual Report. American Institute of Certified Public Accountants
An organization shall prepare an annual report oi("AICPA") and provide for an annual external audit by an
report to the general public on an annual basis, which shahdependent, certified public accountant. Organizations with
include a full description of the mission, target population,an annual budget of less than $100,000 shall not be required
activities, objectives, and achievements of the organizatioto submit to an independent audit, but must submit a copy of
and the names of its chief administrative personnelthe Form 990 which they file with the Internal Revenue
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Service with the Campaign Steering Committee. participation in the Campaign by foundations, umbrella
K. Establishment of Organization. organizations, and individual organizations;
An organization must have been in operation in 3. Approve eligible foundations, umbrella

Delaware for at least three years before application in orderganizations, and individual organizations for participation
to demonstrate a reasonable degree of continuity arnd the Campaign;

economical, effective, and efficient operation. 4. Select the administrator for the Campaign in
L. Organizations Deemed Not Eligible. accordance with the procedures set forth at Section V[;
The following organizations are not eligible to participate in 5. Oversee the management of the Campaign;
the State Campaign: 6. Recruit employee chairpersons;
1. Those with partisan political and propaganda 7. Promote and publicize the Campaign; and
programs; 8. Review pamphlets, donor cards, and other

2. Those with programs which exist solely to promotional materials for the Campaign.
advocate particular religious or ethical beliefs; and
3. Those organizations which do not promoteV. Selection of Eligible Organizations by Steering
health and welfare. Committee.
A. Organizations interested in participating in the
Il Establishment and Appointment of the State Campaign shall submit an application in accordance with the
Employees' Charitable Campaign Steering Committee. procedures set forth by the Steering Committee.

A. The State Employees' Charitable Campaign B. The Steering Committee, in accordance with its
Steering Committee (hereinafter referred to as the "Steeringrocedures, shall review each application and determine
Committee") is hereby established and shall consist of sevamhether an organization should be approved for participation
members who shall be state employees and who shall liethe Campaign.
appointed to serve at the pleasure of the Governor. Of the C. In the event the Steering Committee determines to
members appointed, there shall be at least one employegject an organization for participation in the Campaign, the
from each of the three counties. In addition, one of thé&teering Committee shall send the subject organization a
appointees shall be an employee who is represented by oocertified letter return receipt requested, advising the
of the unions under which the employees of the State amrganization that the Steering Committee has rejected its
organized; one shall be an employee of the Department of application, and stating the reason(s) for that rejection. The
Finance recommended by the Secretary of Finance; and odecision of Steering Committee with respect to approval of
shall be a representative from the Governor's staff. eligible foundations, umbrella organizations, and individual

B. The Governor shall appoint the chairperson of theorganizations, shall be final.

Steering Committee.

C. Four members of the Steering Committee shalVIl. Administration of State Employees' Charitable
constitute a quorum. A simple majority vote of a quorum ofCampaign.
voting members shall be required for the Steering A. The Campaign shall be administered by one of the
Committee to take formal action. A representative of the  organizations which has previously been approved for
organization which serves as administrator for the prograrparticipation in the Campaign.
shall attend the meetings of the Steering Committee, but B. The Steering Committee shall issue to all
shall not be a voting member. organizations previously accepted for participation in the

D. Meetings of the Steering Committee shall be operCampaign an invitation to submit a bid as administrator of
to the public in accordance with state law, including tothe Campaign.
representatives of the approved and participating C. The bid specifications shall describe the services to

foundations, umbrella, and individual organizations. be provided, including, but not limited to the:
1. Organization and administration of any
IV. Responsibilities of the Steering Committee. informational presentation to employees;
A. The Steering Committee shall have the following 2. Assistance to any department or division which
duties, responsibilities, and authority: wishes to have a rally or other event by providing
1. Develop all necessary schedules, policies, angrrofessional or training assistance and promotional
procedures to implement this Executive Order; materials;
2. Develop, receive, and review applications for 3. Manufacture and distribution of informational
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pamphlets, posters, donor cards or other promotionansure fair and equitable treatment and representation of the

materials; approved organizations.
4. Collection of donations and donor cards and  B. If practical, all pamphlets, donor cards, and other
tabulation of fund designation information; promotional materials representing the Campaign shall be

5. Proper distribution of donations to approvedformatted in such a way as to provide equal representation of
organizations, both with respect to funds collected at theach of the approved organizations.
time of the Campaign and to those which will be forwarded

to the administrator from the Department of FinanceVIll.  Distribution of Contributions.
representing payroll deductions authorized during the Contributions shall be distributed to organizations as
Campaign by employees; and, designated by contributors. Undesignated funds shall be

6. Completion of an audit of the Campaign; and distributed to each approved organization in an amount

7. Provision of a written report to the Committee proportionate to the percentage of the total designated funds
detailing the distribution of funds to participating agencies acontributed to that approved organization. Likewise,
each time of distribution. shrinkage due to unfulfilled pledges shall be absorbed by

D. Bid proposals shall include a statement from theeach approved organization in an amount proportionate to
organization which substantiates a claim that thghat percentage for the total designated funds which were
organization: contributed to that approved organization.

1. Demonstrates the administrative and financial
capability to manage and operate an extensive fund-raisingpproved this 4' day of November, 1998
campaign among State employees in an efficient manner;
and, Thomas R. Carper
2. Ensures public accountability, by certifying Governor
that it: annually submits to a financial audit by a certified
public accountant; makes its audited financial statement, or/Attest:
summary thereof, available to the public upon request; wilEdward J. Freel
provide evidence that it engages in sound managemefyecretary of State
practices that indicate that contributions donated by the
public have been utilized with the utmost integrity.

E. Bid proposals shall further include a percentage
figure representing that portion of each donated dollar the
organization would charge if chosen to serve as the
administrator of the Campaign.

F. The Steering Committee shall choose as the
administrator of the program that organization which
submits a responsible bid with the lowest percentage figure
as outlined above, unless the Steering Committee determines
that the State's interest is best served by selecting other than
the lowest responsible bidder, in which case the Steering
Committee shall state, in writing, its reasons for such
determination. The Steering Committee may choose to reject
all bids and rebid the matter.

G. The organization which is chosen to administer the
program shall not assign, subcontract, or otherwise transfer
its duties and responsibilities to manage and administer the
Campaign unless expressly permitted to do so in writing by
the Steering Committee.

VIl. State Employees' Charitable Campaign Fund Drive
Programs.
A. All facets of the Campaign shall have safeguards to
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BOARD/COMM ISSION TERM OF
OFFICE APPOINTEE OHR-ICE

Delaware Hosing Partnership Hon. Darrell Minott 11/10/01
Statewide Independehiving Council Mr. Virgil Horne, J. 11/10/01
Ms. Janet Leitch 11/10/01

Vocational RehabilitatinAdvisory Council ~ Ms.Debra A. Wallace, Dir. Ex-Officio

for the Division for the Visually Impaired Div. for theVisually Impaired
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CALEN DAR OF EVENTS/HEARING NOTICES

DEPARTMENT OF EDUCATION

The Sate Board of Education will hold its monthly meding
on December 17, 1998 at 11:00 a.m.

DEPARTMENT OF HEALTH &
SOCIAL SERVICES
DIVISION OF SOCIAL SERVICES

PUBLIC NOTICE
Medicaid / Medca Assistance Program

In compliance with the State's Administrative
Procedures Act (APA - Title 2, Chapter 101 d the
Delaware Code) and with 42CFR 844205, and unér the
authority of Title 31 of the Delaware Code, Chapter 5,
Section 505, the Ddaware Depaitment of Health and Sodal
Services (DHSS / Division o Sccial Services / Medicaid
Pragram is ameuding its Conmunity Supprt Services/
Mental Health, Community Supprt Services/Alcohd &
Drug Abuse, Prectitioner, Non-Emergency Medical
Transportation, Out-Patient Hospital, Private Duty Nursing,
and Gereral Pdicy provider marual(s).

Any person who wishesto male written sggegions,
compilatons of daa, testimony, briefs or other written
meterials cncerning the proposed new reguations must
submit sameto the Director, Medical Assistance Progams,
Division of Sodal Services, PO. Box 906 New GCastle, DE
19720 byJanuary 1, 199.

DEPARTMENT OF NATURAL
RESOURCES AND
ENVIRONMEN TAL CONTROL

DiviSION OF AIR AND WASTE MANAGEMENT
WASTE M ANAGEME NT SECTION

1. TITLE OF THE REGULATIONS:
Regulations Gowerning Sdid Waste

2. BRIEF SYNOPSISOF THE SUBECT, SUBSTANCE
AND ISSUES:

Revisions are being prgposed to many sections of the
regulations  See attachmett for a section-hy-sedion
synopsis of the substantive changes.

3. POSSIBLETERMS OF THE AGENCY ACTION:

None

4. STATUTORY BASIS OR LEGAL AUTHORITY TO
ACT:

Title 7 Delaware Code Chapter 60
5. OTHER REGULATIONS THAT MAY BE AFFECTED
BY THE PROPOSA.:

None

6. NOTICE OF PUBLIC COMMENT:

A public hearing will be held on Thursday, Jaruary 7,
1999 from 7:00 p.m to 10:00 pm. in the auditorium of the
Richardson and Robhbins Building, 89 Kings Highway,
Dover DE.

7. PREPARED BY:
Janet T. Manchester (302 739-3820Naw. 12, 1998

DivisioN oF FisH AND WILDLIFE
WILDLIFE SECTION

1. TITLE OF THE REGULATIONS:

Wildlife and fresh wéer fish reglations update and
revision.

2. BRIEF SYNORIS OF THE

SUBSTANCE AND ISSLES:
The wildlife and fresh waer fish regulations bst received a
comgete revision in 1971 and hawe been revised mutiple
times since then The Division of Fish and Wildlife
proposes to ddete al existing reguations and adopt entirely
new ones, based on the exsting regulations with
modifications. ~ The rew regulations will add new
definitions; eliminate gunning rig permits; establish a beaver
harvesting season; reconsider the terrapn season; eliminate
limits for released game onshooting preserves; claify the
limits on harvesting deer and the issuarce of quality deer
tags, permt the use of bait for hunting deer, revise rules for
using state wildlife aeas to prohibit target shoding,
establish limits for horseback and trail bike riding; prohibit
nailed tree stands, clarify 